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SHOSHONE- BANNOCK WASTE MANAGEMENT ACT

CHAPTER

1.

GENERAL PROVISIONS

Section

A)

101.

Legislative

Policy.

Policy, Findings,

Legal Authority,

and Purpose.

It is the policy of the Fort Hall Business Council ( FHBC) of the Shoshone-

Bannock Tribes ( Tribes) to preserve,

protect,

and enhance the environmental

quality of the

Tribal homeland, Fort Hall Reservation, for present and future generations in order to protect the
health, welfare, safety, economic security, political integrity, culture, and environment of the
Tribes and all residents ofthe Fort Hall Reservation.

B)

Findings. The FHBC finds that:
1) Human activity has a profound impact on the interrelationships of all components of the
environment, particularly human activities of agriculture, industry, resource exploitation
and land development affecting the Fort Hall Reservation;
2) The existence of waste sites and facilities on the Reservation,

as well as the handling,

generation, storage, treatment, and disposal of waste in and on the Fort Hall Reservation
have created conditions that are extremely dangerous and may cause long-term health and
environmental problems for the people of the Reservation;
3) Character and quantities of waste generation, disposal, storage, treatment, and handling
may pose an imminent and substantial endangerment to the health and safety of residents
of the Reservation and to natural and cultural resources and the environment unless such
waste is handled, generated, treated, transported, stored and disposed of in a prudent and
responsible manner, including waste from the extraction, beneficiation and processing of
minerals;
4) Present Tribal laws and regulations applicable to waste are inadequate to assure that
necessary

safeguards

and practices

are adhered

to on a continuing

basis in matters

relating to the handling, generation, treatment, storage, and disposal of such waste, which
has resulted in substantial

harm to the environment,

damage to Tribal lands, and the

unnecessary endangerment of the health, safety, and welfare of residents of the Fort Hall
Reservation;
5) Any cleanup of such waste must be performed so as to minimize adverse effects to the
residents and environment of the Fort Hall Reservation; and
6) Traditional, religious and cultural uses dependent upon Reservation lands and water must
be protected to maintain the way of life and traditional activities of the Tribes.

C)

Authority.

Shoshone- Bannock

This Act is enacted
Tribes,

and

as

pursuant

expressly

Constitution and By-Laws of the Tribes.

to the inherent

established

in

sovereign

Article

VI,

powers

Section

of the

1 of the

The Fort Bridger Treaty of 1868 adds an additional

source of tribal authority to develop this Waste Management Act ( WMA).
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D)

Purposes.

In order to protect the public health, safety, and welfare of Tribal members

and residents ofthe Reservation, to preserve Tribal economic security and political integrity, and
to prevent degradation of the environment, it is declared that the purposes of this Act are to:
1) Establish a framework for the regulation and management of waste, including generating,
transporting, treating, storing, handling, and disposing of wastes;
2) Establish, develop, implement, and operate a comprehensive Tribal Environmental Waste
Management ( EWM) Program;
3) Establish procedures, standards, rules and regulations for the safe generation, storage,
treatment,

disposal,

and

siting

of wastes,

including

waste

from

the

extraction,

beneficiation and processing of minerals on the Reservation;
4) Encourage methods and technologies to reduce the amount and toxicity of hazardous,
solid, and industrial solid wastes generated; and
5) Restore and maintain environmental quality on the Reservation.

Section 102.

Title

This Act shall be known and may be cited as the " Shoshone- Bannock Waste Management Act,"
and may be commonly referred to as the Waste Management Act or WMA.

Section 103.

Applicability.

This WMA and any regulation
storing,

transporting,

treating,

promulgated
monitoring,

hereunder
disposing

shall apply to the siting, generation,
and

cleanup

of wastes,

materials,

or

substances within the exterior boundaries of the Fort Hall Reservation, including all non- Indian
fee lands within the Reservation, and all trust lands, including any Tribal trust lands outside the
formal Reservation boundaries.

Section 104.

Implementation.

The Tribes are committed to providing a program for the regulation of wastes, and for response
to releases and threatened releases of substances,

pollutants and contaminants.

However, the

Tribes may exercise discretion in implementation or enforcement of any provision of this WMA
depending upon Tribal needs and available Tribal resources.

The Program Manager shall

determine the order and timing for implementation of the authorities provided for in this WMA.
The Program Manager shall not be required to implement any of the provisions described in this
WMA by any particular time.

Section 105.

Definitions.

The following terms shall have the meanings set forth below, unless the context clearly indicates
otherwise. If there is a discrepancy between the sections, the Program Manager will resolve any
such discrepancy.
A)"

Active life" of a facility
hazardous,

solid,

means the period from the initial receipt or generation

and/ or industrial

solid waste at the facility

until the Administrator

receives certification of final closure.
B)"

Administrator" means the Administrator of the U.S. Environmental Protection Agency
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of

EP A) or his or her authorized delegate.

C)"

ARAR" means those applicable or relevant and appropriate requirements of federal and
tribal law that the Program Manager considers, selects or waives in determining the
degree of cleanup and control of further releases that will assure protection of human
health, natural and cultural resources, and the environment.

D)"

CERCLA" means the federal Comprehensive Environmental Response, Compensation
and Liability Act, 42 U.S.C.'

E)"

Certification"

9601 et seq.

means a statement of professional

opinion based upon knowledge

and

belief.
F)"

C.F.R.@ means the Code of Federal Regulations.

G)"

Closure" means to shutdown, suspend, end or terminate a business, operation, or activity
that has generated, treated, stored, or disposed of hazardous, solid, and/ or industrial solid
waste.

H)"

Container" means any portable device in which a material is stored, transported, treated,
disposed of, or otherwise handled.

I)"

Contingency plan" means a document setting out an organized, planned, and coordinated
course of action to be followed in case of a fire, explosion, natural disaster or other similar
situation that may lead to release of waste or waste constituents which could threaten
human health, natural or cultural resources, or the environment.

1)"

Cultural Resources" means the way of life and traditional activities of the ShoshoneBannock Tribes.

K)"

Days" means calendar days, unless otherwise noted.

L)"

Decontamination"

M)"

Designated facility" means a waste treatment, storage, or disposal facility that:

means the removal of contaminants.

1) Has received a permit ( or interim status) in accordance with the requirements of
Chapter 3; or
2) Has been designated on the manifest by the generator. If a waste is designated to be
sent to a facility in an authorized State that has not yet obtained authorization to
regulate that particular waste, then the designated facility must be a facility allowed by
the receiving entity to accept such waste.
N)"

Discharge"

means the accidental

or intentional

spilling,

leaking,

pumping,

pouring,

emitting, emptying, or dumping of waste into or on any land or water.
0)"

Disposal" means the discharge, deposit, injection, dumping, spilling, leaking, or placing
of any solid waste or waste into or on any land or water so that such solid waste or any
constituent thereof may enter the environment or be emitted into the air or discharged into
any waters, including groundwater.
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P)"

Disposal facility" means a facility or part of a facility at which waste is intentionally
placed into or on any land or water, and at which waste will remain after closure.

Q)"

Drinking water supply" means any raw or finished water source that is or may be used by
a public water system ( as defined in the Safe Drinking Water Act, 42 U.S.c.' 300f(4)), or
as drinking water by one or more individuals.

R)"

Environment" means the whole sum ofthe surrounding external conditions within which
an organism, a community, or an object exists.

S)"

T)"

EPA" means the U.S. Environmental Protection Agency.

EPA identification number"
transporter,

D)"

Existing

and treatment,

facility"

means

means the number assigned by EPA to each generator,

storage,
a facility

or disposal

facility.

that has commenced

construction

prior to the effective

date ofthis WMA. A facility has commenced construction if:

1) The owner or operator has obtained the Federal, State and local approvals or permits
necessary to begin physical construction; and
2)(a) Continuous on-site, physical construction has begun; or
b) The owner or operator has entered into contractual obligations that cannot be
cancelled or modified without substantial loss for physical construction of the facility
to be completed within a reasonable time.
V)"

Facility" means
1) All contiguous land, and structures, other appurtenances, and improvements on the
land, used for treating, storing, or disposing of waste. A facility may consist of several
treatment,

storage,

or disposal

operational

units ( e. g., one

or more

landfills,

surface

impoundments, or combinations ofthem);
2) For the purpose

of implementing corrective action, all contiguous property under the

control of the owner or operator seeking a permit. This definition also applies to
facilities

implementing

3) Notwithstanding

corrective

paragraph (

action under RCRA ' 3008( h).

2) of this definition, a remediation waste management

site is not a facility that is subj ect to 40 CFR ' 264.101, but is subj ect to corrective
action requirements

if the site is located within such a facility.

4)" Facility" also includes but is not limited to: disposal facilities, disposal units, storage
facilities, treatment facilities, waste disposal sites, and waste management facilities.

W)"

Fort Hall Business Council" means the elected governing body ofthe ShoshoneBannock Tribes, established pursuant to Article III ofthe Constitution and By-Laws of
the Shoshone- Bannock

X)"

Final closure"
accordance

Tribes.

means the closure of all

with all applicable

closure

waste

requirements

management

units

at

a

facility

so that waste management activities

are no longer conducted at the facility.
Y)"

Generate" means the act or process of producing hazardous waste, including the
importing

of hazardous waste into the Fort Hall Reservation for disposal. Where
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in

specifically provided, it also includes the act or process of producing or importing solid
waste and/or industrial solid waste.
Z)"

Generator" means any person, by site, whose act or process produces hazardous waste
identified or listed by regulation, or whose act first causes a waste to become subject to
regulation.

AA)"

Guarantor" means any person, other than the owner or operator, who provides evidence
of financial responsibility for an owner or operator under this Tribal WMA.

BB)"

Hazardous waste" means a solid waste, or combination of solid wastes, that
1)

Because

of its

quantity,

concentration,

or

physical,

chemical,

or

infectious

characteristics may:
a) Cause or significantly

contribute to an increase in mortality or an increase in

serious irreversible or incapacitating reversible illness; or
b) Pose a substantial present or potential hazard to human health or the environment
when improperly treated, stored, transported, or disposed of, or otherwise managed.
2) Includes the following, to the extent they are solid wastes:
a) any substance designated pursuant to Clean Water Act § 311( b)( 2)( A), 33 US. C.
1321 (b)(2)( A);
b) any element, compound, mixture, solution, or substance designated pursuant to
CERCLA § 102, 42 US. c.'

9602;

c) any waste having the characteristics identified under or listed pursuant to RCRA §
3001, 42 US. C.'

6921 ( but not including any waste under RCRA that has been

suspended by Act of Congress);
d) any toxic pollutant listed under Clean Water Act § 307( a), 33 US. C.'

1317( a);

and
e) any air pollutant listed under Clean Air Act § 112, 42 US.C.§ 7412.
3) Substances are considered hazardous wastes if they are ignitable ( capable of burning
or causing a fire), corrosive ( able to corrode steel or harm organisms because of extreme
acidic or basic properties), reactive ( able to explode or produce toxic cyanide or sulfide
gas), or toxic ( containing substances that are poisonous).

Mixtures, residues, or material

containing hazardous wastes are also considered hazardous wastes. All hazardous waste
at a facility shall remain hazardous waste for purposes of this WMA until such waste,
including groundwater, residues, liners and sub-soils, have been decontaminated. The
term also includes wastes identified by the Program Manager pursuant to '

CC)"

Industrial

Solid Waste"

206.

means solid waste generated by manufacturing

processes that is not a waste regulated under Subtitle C of RCRA.

or industrial

Such waste may

include, but is not limited to, waste resulting from the following manufacturing processes:
electric power generation; fertilizer/ agricultural chemicals; food and related products/ byproducts; inorganic chemicals; iron and steel manufacturing;
nonferrous

metals

manufacturing/ foundries;

organic

leather and leather products;

chemicals;

plastics

and

resins

manufacturing; pulp and paper industry; rubber and miscellaneous plastic products; stone,
glass, clay, and concrete products; textile manufacturing;
water treatment.
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transportation equipment;

and

DD)" Land disposal" or "Landfill" means a disposal facility or part of a facility where waste is
placed in or on land and which is not a pile, land treatment
underground

injection

cave, or corrective

EE)"

well, salt dome formation,

action management

facility,

surface

salt bed formation,

impoundment,

underground

mine,

unit.

Land Use Department" means the Tribal Department established by the FHBC to
implement land use policies on the Reservation.

FF)"

GG)"

or "LUPC" means the three-member elected body

Land Use Policy Commission"
established

by the Land Use Policy Act of 1975.

Manifest"

means

Form 8700-22A,

the shipping

originated

EPA Form 8700- 22 and, if applicable, EPA

document

and

signed

by the generator in accordance

with the

instructions.
HH)"

Minor modification"

means a modification

to a permit solely to:

1)

Correct typographical

errors;

2)

Require

3)

Change an interim compliance date in a schedule of compliance, provided the

more frequent

or reporting by the permittee;

monitoring

new date is not more than 120 days after the date specified
and does not interfere

with attainment

in the existing

permit

ofthe final compliance date requirement;

or
4)

Allow for a change in ownership or operational control of a facility where the
Program

Manager

provided

that a written agreement

responsibility,

coverage,

been submitted
pursuant

II)"

determines

that no other change in the permit is necessary,
containing

a specific

date for transfer

and liability between the current

to the Program

Manager

and the transfer

of permit

and new permittees

has

has been approved

to § 302.

Minor source ofwaste" means a source consisting of less than one pound per volume of

less than one ppmv ofwaste or less than an amount required for notification by the

JJ)"

National

Response

pursuant

to § 303( C).

Natural

resources"

water supplies,
appertaining
KK)" Operator"
LL)" Owner"

Center,

such that an Environmental

means land, fish, wildlife,

and other such resources

biota,

belonging

Site Assessment

air, water,

to, managed

is not required

groundwater,

drinking

by, held in trust for,

to, or otherwise used by the Tribes.

means the person responsible

means

for the overall

the person who owns a facility

operation

of a facility.

or part of a facility,

excluding

any unit of

the Tribal Government.
PP)"

Person"

means any individual,

the Tribes or any department or agency thereof, or

business entity owned and operated by the Tribes, government agency, municipality,
industry,

public or private business, public or private corporation or authority, institution,

trust, estate, firm, joint stock company, partnership, association, joint venture, or other
legal entity,

an employee

or agent of said person, and any group of said persons.
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QQ)"

Permitted release" means a federally or tribally permitted release.

RR)"

Pollutant or contaminant" means any element, substance, compound, or mixture,
including disease causing agents, that after release into the environment and upon
exposure, ingestion, inhalation, or assimilation into any organism, either directly from the
environment or indirectly by ingestion through food chains, will or may reasonably be
anticipated to cause death, disease, behavioral abnormalities, cancer, genetic mutation,
physiological malfunctions ( including malfunctions in reproduction) or physical
deformations in such organisms or their offspring.

The term does not include petroleum,

including crude oil or any fraction thereof that is not otherwise specifically listed or
designated as a waste pursuant to CERCLA or this WMA, and does not include natural
gas, liquefied natural gas, or synthetic gas of pipeline quality ( or mixtures of natural gas
and such synthetic gas).

SS)"

Program" means the Environmental Waste Management Program ( EWMP) established
under this WMA and within the Land Use Department of the Shoshone- Bannock Tribes.

TT)"

Program Manager@

means the EWMP Manager for the Shoshone- Bannock Tribes or

his or her delegate.
UD)"

RCRA" means the federal Resource Conservation and Recovery Act of 1976, as
amended, 42 US. C.' 6901 et seq.

VV)"

Release" means any emitting, emptying, pouring, escaping, discharging, injecting,
leaching, disposing, dumping, leaking, pumping, or spilling of any waste, pollutant or
contaminant ( including the abandonment or discarding of barrels, containers, and other
closed receptacles containing any substance or pollutant or contaminant) such that the
waste, substance, or other material may enter the air, soil, or waters of the Reservation or
trust lands outside the boundaries of the formal Reservation, but excludes
1) Any release that results in exposure to persons solely within a workplace, with respect
to a claim that such persons may assert against their employer;
2) Emissions from the engine exhaust of a motor vehicle, rolling stock, aircraft, vessel,
or pipeline pumping station engine;
3) Release of source, byproduct, or special nuclear material from a nuclear incident, as
those terms are defined in the Atomic Energy Act of 1954, 42 US. c.' 2011 et seq., if
such release is subject to requirements with respect to financial protection established
by the Nuclear Regulatory Commission, 42 US. c.' 2210, or, for the purposes of this
WMA or any other response action, any release of source byproduct or special
nuclear material from any processing site designated under the Uranium Mill Tailings
Control Act of 1978, 42 US.C.' 7912( a)( 1) or ' 7942( a); and
4) Application per label direction of fertilizer.

WW)" Remove" or "Removal" means the cleanup or removal of released substances from the
environment; such actions as may be necessary to take in the event of the threat of release
of substances into the environment; such actions as may be necessary to monitor, assess,
and evaluate the release or threat of release of substances; the disposal of removed
material; or the taking of such other actions as may be necessary to prevent, minimize, or
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mitigate damage to the public health or welfare or to the environment that may otherwise
result from a release or threat of release.

XX)"

Remedy"

or " remedial

action"

means those actions

consistent

with a permanent

remedy

of or in addition to removal actions in the event of a release or threatened

taken instead

release of a substance into the environment, to prevent or minimize the release of
substances from migrating or causing present or future impacts to public health, welfare
or the environment.

The term includes, but is not limited to, such actions at the location

ofthe release as storage, confinement, perimeter protection using dikes, trenches, or
ditches, clay cover, neutralization, cleanup of released substances and associated
contaminated

materials,

recycling

or reuse,

diversion,

destruction,

segregation

wastes, dredging or excavations, repair or replacement of leaking containers,

of reactive
collection

of

leachate and runoff, onsite treatment or incineration, and any monitoring reasonably
required to assure that such actions protect the public health and welfare and the
environment.

The term includes offsite transport and offsite storage, treatment,

destruction, or secure disposition of substances and associated contaminated materials.

YY)"

Reservation" means all territory within the exterior boundaries ofthe Fort Hall
Reservation,

including

all lands both inside and outside the exterior boundaries

ofthe

Reservation that are held in trust or otherwise under the jurisdiction ofthe Tribes, as well
as such other territory

ZZ)"

Respond"

as may hereafter

or " response"

be added.

means remove,

removal,

remedy,

and remedial

action;

all such

terms ( including the terms " removal" and " remedial action") include enforcement
activities

AAA)"

related thereto.

Secretary"

means the Secretary

ofthe United States Department ofthe Interior or his or

her delegate.

BBB)" Site" means the act oflocating, depositing, placing, discharging, dumping, piling, filling,
or disposing ofwaste. The term also means any building, structure, installation,
equipment, pipeline, well, pit, pond, lagoon, impoundment, ditch, landfill, storage
container, motor vehicle, rolling stock, stockpile, stack, or any other place where waste
has been disposed or otherwise come to be located.

CCC)" Sludge" means any solid, semi- solid or liquid waste generated from a municipal,
commercial, or industrial wastewater treatment plant, water supply treatment plant, or air
pollution control facility, or any other such waste having similar characteristics and
effects.

DDD)" Solid waste" means any garbage, refuse, sludge from a wastewater treatment plant,
water supply treatment plant, or air pollution control facility, and other discarded
material, including solid, liquid, semisolid, or contained gaseous material resulting from
industrial, commercial, mining, or agricultural operations, or from community activities,
as defined in 40 C.F.R.§ 261.2 as that regulation may be amended from time to time, but
does not include solid or dissolved material in domestic sewage, solid or dissolved
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materials in irrigation return flows, industrial discharges which are point sources subject
to NPDES permits under 33 U. S. C.§ 1342, or source,
material

as defined

special

nuclear,

or byproduct

by the Atomic Energy Act of 1954, as amended, 42 U.S.C.§ 2011 et

seq.

EEE)"

Storage"

waste is treated,

FFF)"

ofwaste for a temporary period, at the end ofwhich the

means the holding

Substantial

of, or stored elsewhere.

disposed

change"

in the form of a physical change,

means a major modification

including a change in design, a change in the method of operation, or a change in
ownership

at a waste facility.

not include routine

A physical

maintenance,

change

or change

repair and replacement,

in method

an increase

operation, a change in the production rate, or a change in personnel.

of operation

does

in hours of

Any major

modification determined by the Program to pose a significantly increased threat to the
public health or environment shall be considered a " substantial change."

GGG)"

Treatment"

means any method,

technique,

or process, including neutralization, designed

to change the physical, chemical, or biological character or composition of any waste so
as to neutralize

such waste,

recover

energy or material resources from the waste, render

such waste to non-waste, render it safer to transport, store, or dispose of, render it
amenable

HHH)"

Tribes"

for recovery

or storage, or reduce it in volume.

mean the Shoshone- Bannock

Tribes ofthe Fort Hall Reservation, including any

department or agency thereof or business entity owned and operated by the Tribes.

III)"

Vessel"

means every type ofwatercraft or other artificial contrivance used, or capable of

being used, as a means oftransportation on water.

JJJ)"

Waste"

means a solid waste,

hazardous

waste,

industrial

solid waste,

or combination of

such wastes, as defined in this WMA.

KKK)" Waste management

unit"

is a contiguous area of land on or in which waste is placed, or

the largest area in which there is significant likelihood of mixing waste constituents in the
same area. Examples ofwaste management units include a surface impoundment, waste
pile, land treatment
underlying
constitute

area, landfill

containment

system,

cell, incinerator,
and container

a unit; the unit includes

containers

tank and associated

storage

piping and

area. A container

alone does not

and the land or pad upon which they are

placed.
Section 106.

Prohibitions

The following activities are prohibited under this WMA:
A)

There

shall be no open dumping

on the Reservation.

Open dumping

means

disposing

of

solid waste in a manner that violates this WMA or regulations implementing this WMA.
B)

No person shall operate a facility for the treatment, storage, or disposal of waste without

first obtaining a permit from the Program Manager, as provided in this WMA and the regulations
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implementing this WMA.

Existing facilities shall have 30 days from the effective date of the

permit regulations to apply for a permit.
C)

No person shall operate a waste disposal facility without first obtaining a siting certificate

from the Program Manager, as provided in this WMA and the implementing regulations, as well
as obtaining a permit.

Existing facilities shall have 30 days from the effective date of this WMA

to apply for a siting certificate.

Section 107.

Exemptions

The following wastes and activities are exempted from the provisions of the WMA:

A)

Small quantities of waste that are generated by the normal activities of households,

including but not limited to food wastes, rubbish, ashes, and used furniture and appliances, and
otherwise known as household waste;

B)

Agricultural wastes generated within a farm and incident to the operation of that farm,

including wastes from the growing and harvesting of agricultural crops or from the raising of
animals, that are returned to the soils as fertilizers, and waste pesticides, provided that the farmer
disposes of the pesticide residues on the farmer' s own farm in a manner consistent with the
disposal instructions on the pesticide label.

C)

Resource recovery facilities recovering energy from mass burning of municipal solid

waste, as long as the facility is burning only household waste and solid waste from commercial
or industrial sources that does not contain wastes identified or listed pursuant to regulations
issued under this WMA.

Section 108.

Incorporation by Reference

Unless specifically provided otherwise by this WMA, when a provision of the C.F.R. is
incorporated by reference into this WMA all notes, comments, appendices, diagrams, tables,
forms, figures, and publications are also incorporated by reference.

In addition, any provision of

federal law or regulation incorporated by reference into this WMA shall be deemed automatically
updated when the federal law or regulation is updated, in order to maintain consistency with the
most current federal laws and rules. Any changes brought about by either judicial or administrative
action and adopted by the EPA shall also be incorporated by reference.
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CHAPTER 2.
WASTE

MANAGEMENT

PROGRAM

Part A.

Management and Administration

Section 201.

Establishment of an Environmental Waste Management Program

A)

The FHBC hereby establishes the EWM Program pursuant to the provisions of this

WMA and in accordance with the authority described in ' 101 ( C).

B)

The Program has the exclusive duty and authority to promulgate regulations, administer

such regulations, and enforce such regulations in a manner necessary to carry out the purposes of
this WMA.

Any regulations promulgated under this WMA shall be promulgated pursuant to the

procedures set forth in § 901 of this Act. Regulations shall be subject to the review and approval
ofthe FHBC, and shall become effective immediately upon that approval, unless provided
otherwise in the regulations.

The public will be notified via the Sho-Ban News of all approved

regulations.

C)

The FHBC shall hire a Program Manager pursuant to the Tribal Personnel and Policy

Procedures Manual to administer the EWM Program.
1)

The Program Manager shall:

Serve as an employee of the Tribes subject to the Tribal Personnel and Policy
Procedures Manual;

2)

Be under the direct supervision of the Land Use Department Director; and

3)

Be qualified for the position.

Section 202.

Authorities of the Environmental Waste Management Program

In addition to the authorities listed in § 201, the EWM Program shall have the authority to:

A)

Apply for, accept, and expend gifts, grants and matching monies or direct payments from

local, state, and federal governments and from public and private agencies or private persons or
enterprises to conduct and provide services that are consistent with the purposes ofthis Tribal
WMA. Monies received pursuant to this paragraph shall be deposited in the WMA Fund, to the
extent permitted by law;

B)

Provide annual training to Program personnel to ensure that the Program is staying

abreast of new technological, scientific, legal and other developments in the field of waste
management;

C)

Maintain records of all documentation, data, maps, and other material received by the

Program pursuant to this WMA and its regulations;

D)

Conduct or cause to be conducted studies and research concerning waste control,

reduction, management, and prevention;

E)

Hire staff and contractors, subject to the Tribes' Personnel Policy and Procedures Manual

and contracting laws, as necessary to carry out the purposes of the Program and this WMA;
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F)

Purchase materials, supplies, and equipment necessary to carry out the purposes ofthe

Program and this WMA as authorized by the FHBC;

G)

Prepare and submit an annual report of activities and accomplishments of the Program to

the Land Use Policy Commission ( LUPC) and FHBC no later than August

18t

of each year after

the effective date of this WMA;

H)

Prepare an annual budget for the continuing operation of the Program for submission to

and approval by the FHBC;

I)

Take all action necessary and appropriate to secure for the Tribes the benefits ofthis

WMA;

1)

Coordinate the EWM Program with all other programs within the Land Use Department

and other related Tribal programs, and coordinate with federal, state or local governments when
it is within the best interests of the Tribes;

K)

Cooperate and enter into agreements with federal agencies, state, or tribal governments in

matters relating to this WMA, RCRA, and CERCLA, when beneficial to the Tribes;

L)

Implement this WMA in a manner that avoids duplication and inconsistency with other

tribal laws to the maximum extent practicable; and

M)

Exercise all incidental powers necessary or proper to carry out the purposes of this

WMA.

Section 203.
A)

WMA Fund

A WMA Fund is hereby established for the administration of the EWM Program.

The

fund shall consist of monies from fees, grants, gifts, penalties, fines, or other sources collected
under this WMA.

The FHBC also may appropriate additional monies from other sources for

deposit in the WMA Fund.

B)

In each fiscal year, the Program Manager shall identify monies from the WMA Fund that

shall be deposited in the Environmental Protection Trust Fund established under § 205, subject to
any limitations or conditions of any grants or gifts.

The balance of the monies shall remain in

the WMA Fund for administration of the EWM Program.

C)

All funds deposited under this section into the WMA Fund or the Environmental

Protection Trust Fund that are not expended at the end of the fiscal year shall not revert to the
Tribal general fund but shall remain in those Funds for expenditure in subsequent fiscal years.

D)

Monies appropriated to the Program may be used for the following purposes:
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1) Employing or contracting with necessary personnel to implement the objectives of
this WMA;
2) Acquiring

property

and equipment

to implement

the objectives

ofthis WMA;

3) Employing persons or contracting with persons to respond to environmental
emergencies that may be caused by releases, or to alleviate damages to the public,
natural and cultural resources, and the environment caused by releases;
4) Taking removal or remedial actions that the Program deems necessary to prevent,
minimize or mitigate damage to the public health and safety, natural or cultural
resources, and the environment;
5) Conducting sampling and inspections;
6) Supporting Reservation- wide waste planning and program development activities;
7) Processing, issuing and maintaining permits under this WMA and regulations
implementing

this WMA;

8) Informing,

educating

and training

the general

public,

the regulated

community,

and

others;
9) Monitoring,

investigating,

and conducting

enforcement

activities

arising under this

WMA;
10) Issuing
regulations

guidelines

and encouraging

voluntary

cooperation

with the provisions

of and

under this WMA;

11) Conducting research and development; and
12) Performing

other activities

the Program

Manager

may deem necessary

to implement

this WMA.

Section 204.

Budget

The Program shall prepare and submit to the FHBC an annual budget detailing estimated costs
for the activities

listed in § 203, how the WMA Fund will be used to pay for such costs, and

whether the WMA Fund will be adequate to cover such costs.

Section 205.

A)

Environmental Protection Trust Fund

In order to conserve, protect and preserve the lands and natural and cultural resources of

the Reservation, there is hereby established a special Tribal account to be known as the
Environmental Protection Trust Fund," otherwise known as the " Trust Fund."

B)

The Trust Fund shall consist of monies generated from the following sources:
1) All fees, fines,

penalties

or damages

collected

in excess ofthat appropriated to the

Program' s budget.
2) Any donations, grants, and sums specifically appropriated or allocated to the Trust
Fund; and
3) Such amount from the WMA Fund as set forth in § 203.

C)

The monies

in the Trust Fund shall be used to:

1) Defray the costs of emergency response activities, such as the containment, control,
and abatement

of pollution sources and pollutants;
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2) Insure adequate scientific, technical and legal support in civil litigation, criminal
prosecutions, and administrative proceedings; and
3) Provide services and funding to meet the Tribes' share of matching funds for federal
grants.

D)

Any unencumbered monies and any unexpended balance of the Trust Fund remaining at

the end of any fiscal year shall not revert to the Tribal general fund, but shall remain and be
carried forward and maintained in the Trust Fund until expended in accordance with the
provisions of this section.

E)

All interest earned on investments and deposits ofthe Trust Fund shall be credited to and

remain part ofthe Trust Fund.

F)

The Tribal Finance Office shall maintain separate accounting for the monies deposited

into the Trust Fund.

G)

In the event any actions are taken contrary to the provisions of the WMA, the Program

may institute an administrative action or the Tribal Attorney' s Office may institute a civil action,
pursuant to the provisions of Chapter 8, and any monies recovered from such actions, including
penalties and attorney fees, shall be deposited in the WMA Fund as provided in §203 and may be
allocated to the Trust Fund as provided in that section.

Part B.

Section 206.

Program Requirements

Identification of Hazardous Waste

The Program Manager may promulgate regulations pursuant to § 901 designating as hazardous
waste such elements, compounds, mixtures, solutions, and waste which, when released into the
environment, may present substantial danger to the public health or welfare or the environment.
The Program Manager may promulgate regulations establishing the reportable quantity of a
hazardous waste, which must be reported to the program when released to the environment.

Section 207.

Waste Management and Disposal Standards

All generators, transporters,

and owners and operators of waste treatment, storage and disposal

facilities, as those terms are defined herein, shall comply with applicable federal regulations,
including the federal manifest system, as specified in this Chapter and specifically in §§208, 209,
and 210.

Section 208.

A)

Hazardous Waste Generators

All generators shall register with the Program Manager upon commencing to produce

hazardous waste, which includes importing hazardous waste into the Reservation for disposal,
and shall provide the Program Manager with their EPA identification number as soon as that
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number is obtained from EPA.

Generators in existence upon the effective date of this WMA

shall register with the Program Manager within 30 days of the effective date of this WMA and
shall provide the Program Manager with their EPA identification number at that time.

When

registering with the Program Manager, generators shall certify they are in compliance with EPA
record- keeping and reporting requirements

and with EPA and Department

of Transportation

packaging, labeling, marking, container and placard requirements.

B)

Copies of all manifests required under federal law shall be provided to the Program

Manager.
Small quantity generators ( more than 220 pounds but less than 2200 pounds of hazardous

D)

waste per month) are conditionally exempt from the requirements of this section except that they
must still register with the Program Manager as provided in this section.

E)

Beginning

30 days after the effective date of this WMA,

a person who generates

a

hazardous waste as defined by §§ 105 and 206 of this WMA must not treat, store, dispose of,
transport, or offer for transport that waste without complying with all provisions of this WMA.
A generator must submit hazardous waste-reporting forms provided by the Program Manager,
which require a certification of accuracy.

Section 209.
A)

Waste Transporters

This section shall not apply to on- site transportation of waste by generators or by owners

or operators of waste treatment, storage or disposal facilities permitted in accordance with this
WMA.

B)

All transporters of hazardous waste and transporters of other types of solid waste if the

shipment of that waste exceeds 500 pounds shall register with the Program Manager upon the
initiation

of waste

activities

and

shall

provide

the

Program

Manager

identification number, if any, as soon as that number is obtained from EPA.

with

their

EPA

Transporters in

existence upon the effective date of this WMA shall register with the Program Manager within
30 days of the effective date of this WMA and shall provide the Program Manager with their
EPA

identification

transporters

number

at that time.

When

registering

with

the

Program

Manager,

shall attest compliance with EPA record- keeping and reporting requirements

and

with EPA and the Department of Transportation requirements for packaging, labeling, marking,
containers and placards.

C)

In the event of a discharge of hazardous waste or of other types of solid waste from a

shipment exceeding 500 pounds

during transportation on the Reservation the transporter shall, in

addition to complying with the federal requirements,

notify the Fort Hall Emergency Dispatch

and the Tribal Emergency Response Office ofthe discharge as soon as practicable.

Section 210.
A)

Owners and Operators of Waste Treatment, Storage, and Disposal Facilities

Owners and operators of waste treatment, storage, and disposal facilities must obtain a

permit from the Program Manager in order to operate, pursuant to §301. The permit will specify
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the requirements pertaining to the siting, design, construction, operation, monitoring and closure
of the facility, and corrective action and financial assurances for the facility, consistent with the
requirements

prescribed

in

Chapter

3.

A

separate

solid

waste,

permit

is

required

for

post- closure

requirements, as provided in Chapter 4.

B)

Generators

accumulate

of hazardous

and/ or

such waste for temporary

including

periods ( less than 90

industrial

days)

solid

are exempt

waste,
from

that
these

requirements, including the requirement to obtain a permit under this WMA.

C)

The placement of bulk or non- containerized

liquid waste or free liquids contained in

waste ( whether or not absorbents have been added)

in any landfill is prohibited.

The land

disposal of any wastes listed in 42 U.S.C.§ 6924(d)( 2) and ( e)( 2) is prohibited pursuant to the
terms of those provisions.

D)

Owners and operators of waste management units must have permits during the active

life (including the closure period) of the unit.

Section 211.
A)

Other Regulations

Regulations Applicable to Wastes.

The Program Manager shall promulgate regulations

as follows:
1) Develop and establish a list of particular hazardous wastes that shall be subj ect to the
provisions of this WMA.

The list shall be based on the criteria promulgated under

Paragraph 2 of this section
appropriate.

identified carcinogens,
health;

and

shall be revised

from time to time as may be

The list shall include wastes that contain certain constituents ( such as

wastes

mutagens or teratagens)

containing

chlorinated

dioxins

at levels that may endanger human
or chlorinated

dibenzofurans;

and

wastes containing remaining halogenated dioxins and hologenated dibenzofurans;
2) Develop and establish criteria for identifying characteristics of hazardous wastes and
for listing hazardous wastes. This will involve the following but is not limited to:
toxicity, persistence, degradability in nature, potential for accumulation in tissues, and
other related characteristics.

Such criteria may be revised from time to time as

deemed appropriate;
3) Prescribe regulations to prevent radiation exposure that may present an unreasonable
risk to human health from the use of materials in construction or land reclamation,
and from solid waste from the extraction, beneficiation, and processing of phosphate
rock or overburden from the mining of ores; and
4) Develop and establish provisions for the Program to grant waivers for material
deemed an insignificant hazard to public health, safety, welfare or the environment,
or a waste adequately regulated by the EPA.

B) Regulations

Applicable

to

Generators.

The

Program

shall

promulgate

regulations

applicable to generators of hazardous wastes.

C)

Labeling,

Reporting,

and

Record- keeping

include, but need not be limited to, the following:
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Regulations.

Such

regulations

shall

1) Recordkeeping

practices that accurately identify the quantities of waste generated,

any constituents that are significant in quantity or in their ability to cause potential
harm to human health or the environment, and the disposition of such wastes;
2) Labeling practices for any containers used for the storage, transport, or disposal of
hazardous waste that will accurately identify such waste;
3) Specifications to ensure use of appropriate and compatible containers for waste;
4) Mechanisms
hazardous

for furnishing

information

on the general

waste to person( s) transporting,

treating,

chemical

storing,

composition

or disposing

of

of such

wastes;
5) Manifest system and any other reasonable means necessary to assure that all waste
generated is designated for treatment, storage, or disposal in, and arrives at, treatment,
storage, or disposal facilities for which a permit has been issued as provided in this
WMA; and
6) Submission of reports to the Program annually, addressing the following:
a)

Quantities

and characteristics

of wastes generated,

treated,

stored or disposed

during the year;
b)

Disposition of all waste reported under paragraph ( 1);

c)

Efforts undertaken during the year to reduce the volume and toxicity of waste
generated; and

d)

Changes in volume and/ or toxicity of waste actually achieved during the year in
question in comparison with previous years.

D)

Regulations Applicable to Owners and Operators of Waste Treatment, Storage, and

Disposal Facilities. The Program

shall promulgate

regulations

applicable

to owners and/ or

operators of waste facilities as may be necessary to protect human health, natural and cultural
resources, and the environment.
requirements

appropriate

for

Such regulations, where appropriate, shall distinguish between

new

facilities

and

for

facilities

in

promulgation of such regulations or the effective date of the WMA.

existence

on the

date

of

Such regulations shall be

consistent with and supplement Chapter 4 of this WMA, and shall include where applicable, but
need not be limited to, the following requirements:
1) Maintaining records of all wastes identified or listed under this section that are
treated, stored, or disposed of;
2) Accurately

reporting,

monitoring,

inspecting,

and complying

with a manifest

system;
3) Treating, storing, and disposing of all waste located at a facility pursuant to such
operating methods, techniques, and practices as are prescribed by the Program;
4) Location, design, and construction of any waste treatment,

disposal,

or storage

facilities, taking into account at least the following: ensuring the protection of
surface water and groundwater,

suitable physical

characteristics,

and distance

action to minimize

unanticipated

from other facilities and access routes;
5) Maintaining

contingency

plans for effective

impacts and/or damage from any treatment, storage or disposal of any waste;
6) Maintenance

and

operation

of such

facilities

and

requiring

such

additional

qualifications as to ownership, continuity of operation, training for personnel, and
financial responsibility ( including financial responsibility for corrective action) as
may be necessary or desirable;
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7) Compliance with licensing and siting certification requirements;
8) Developing a closure and post-closure plan and obtaining a closure permit; and
9) Corrective action( s).

E)

Fees. The Program shall promulgate regulations assessing the following fees:
1) Permit application fees, including fees for applications for initial permits, permit
renewals, permit modifications, permit transfers, closure permits, and variances;
2) Siting fees, which must be submitted annually by waste disposal facilities to obtain
and maintain Siting Certificates;
3) Waste fees, which shall apply to all waste facilities requiring permits under this
WMA; and
4) Substantial change fees for waste disposal facilities.
5) Such fees shall be calculated to cover the costs of administering the ShoshoneBannock EWM Program, including costs of personnel, equipment, supplies, sampling,
enforcement,

clean- up and other administrative

costs the Tribes incur to implement

and

administer the Program. These fees will be deposited in the Waste Management Fund and
Environmental

Protection

Trust Fund established

by WMA §§203 and 205, respectively.

Waste fees shall be calculated based on the quantity ofwaste generated, treated, stored,
or disposed

of.

6) The Program shall evaluate these fees on an annual basis and shall adjust the fees as
necessary

to meet Program

costs of implementing the WMA.

7) Failure to pay fees is grounds for suspension or termination of a permit or Siting
Certificate,

in addition

to grounds

for enforcement

under Chapter

8. Failure to pay fees

shall also result in penalties being assessed pursuant to the regulations.

F)

Periodic Review. The Program shall review each regulation promulgated under this

WMA no less frequently than every 5 years and, when necessary, shall revise the regulation( s).
The revision of any regulation( s) shall follow the public comment procedures set forth in § 901.

G)

Appeal of Regulation.

Any person seeking to challenge a regulation under this section

may seek judicial review pursuant

Section 212.

to Chapter

9.

Preliminary Notification.

No later than 30 days after the effective date of this WMA, any person not otherwise exempt
who generates hazardous waste or transports hazardous waste or other types of solid waste if the
shipment

exceeds

500

pounds

or who

owns

or operates

a facility

for

treatment,

storage,

or

disposal of such waste on the Reservation shall file with the Program a notification stating the
general

nature and location

of such activity and the wastes handled by such person.
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CHAPTER 3.
PERMITTING

Section 301.
A)

Permit Requirements

The Program

shall,

as

soon

as

practicable

after the effective

date

of this

WMA,

promulgate regulations establishing a comprehensive waste permitting program, including but
not limited to the review of permit applications, the issuance, renewal, or denial of permits, the
modification, suspension or revocation of permits, and permit fees.

B)

No person shall treat, store, or dispose of any waste without possessing a permit issued to

that person by the Program Manager authorizing

such activities.

Each person shall file an

application for a permit from the EWM Program and shall sign the application, notarize it, and
certify that the contents of said application are true and correct.

Each application shall include

the following information:
1) Estimates with respect to composition,

quantities, and concentrations

of any waste

identified or listed under this WMA, or combinations of any such waste and any other
solid waste, proposed to be disposed of, treated, or stored, and the time, frequency, or
rate of which such waste is proposed to be disposed of, treated, or stored;
2) Site at which such waste or the products of treatment of such waste will be disposed
of, treated, or stored; and
3) Environmental Site Assessment, pursuant to § 304;

C)

Upon receipt of a complete permit application,

including

an application

for a siting

certificate for any proposed waste disposal facility, the Program shall issue a final permit or
determination not to issue a permit no later than 180 days after its receipt, unless the Program
determines that additional information is required to adequately review the application, in which
case the Program

shall issue its determination

within

180 days of receipt of the additional

information. Within this time period, the Program shall:
1) Publish notice of the Program' s intended decision on the permit application in a local
newspaper

of general

circulation

on

the

Reservation

and

request

any

written

comments to its intended course of action within 30 days of the date of publication;
2) Transmit

in writing

notice of the Program' s intended

decision

to each Tribal

Department with an interest in the proposed permitee' s activities;
3) If a hearing is requested or if the Program finds in its discretion that a hearing is
advisable, hold an informal public hearing with an opportunity to provide written and
oral comments and provide reasonable notice to all interested persons, including the
permit applicant, of the place, date and time of the hearing;
4) Provide a brief overview of the application

and receive

both written

and oral

comments at the public hearing regarding the application;
5)

Consider

any

significant

comments

received

before

issuing

its

final

decision

regarding the permit application and provide a written response to those comments
concurrently with its final decision; and
6) Provide notice of its final decision in the Sho- Ban News.
D)

The Program shall issue a permit only upon a showing by the applicant of the following:

19

1) Ability to achieve compliance under the permit for the duration ofthe permit;
2) Treatment, storage or disposal

of waste

shall

not pose a significant

threat to human

health, natural or cultural resources, or the environment; and
3) Requirements for granting a permit set forth in this WMA and associated regulations
have been properly addressed by the applicant.

E)

Any permit issued under this WMA shall be for a fixed term not to exceed 5 years.

If any

change( s) or modification( s) are made to the facility, the permit must be modified in accordance
with this Chapter.

F)

Renewal.

If a permittee

expiration of the existing

wishes

permit

to renew

the permit

holder

the permit,

no later than 6 months

shall file an application

before

for a renewal

the

of the

permit with the Program. The application shall include the information listed above in paragraph
B).

G)

The Program shall review and make a final decision regarding the application for a

permit renewal in accordance with paragraphs ( C)-( D) ofthis section.

H)

Modification

Request.

If a permittee wishes to modify a permit, other than to make a

minor modification, the permittee shall file an application for modification with the Program and
shall refrain from modifying his or her operations until obtaining a modified permit from the
Program.

The application shall follow the format set forth in paragraph ( B) above and shall also

include a detailed description of the proposed modification.
a final

decision regarding the application

for a permit

The Program shall review and make
modification

in

accordance

with

paragraphs ( C)-( D) ofthis section.

I)

The Program may impose a compliance schedule in any permit to provide a period not to

exceed one year for the permit holder to achieve full compliance with the terms and conditions of
the permit.

If the permittee fails to achieve compliance within the specified period, the Program

may revoke, suspend, or modify the permit.

1)

The Program may consider any improvements in relevant technology and applicable

regulations in its review of any application for a permit or permit renewal.

K)

Upon a determination

by the Program

of noncompliance by a permittee, the Program may

take enforcement action, including suspending or revoking such permit through administrative or
judicial means pursuant to Chapter 8.

L)

Each permit issued under this WMA shall contain a condition that the permittee certify,

no less than annually, that the permittee:
1) Has a program in place to reduce the volume

or quantity

and toxicity

of waste to the

degree determined by the permittee to be economically practicable; and
2) Utilizes current methodology for the treatment, storage or disposal of waste that
minimizes the present and future threat to human health,
resources, and the environment.
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natural and

cultural

M)

Program decisions to issue, renew, modify, suspend and revoke, or deny permits are final

for purposes ofjudicial review pursuant to § 903.

N)

The Program shall prohibit the issuance of a permit for a new waste facility or the area

expansion of such a facility if the boundary of the site is to be located within one mile of an
established residence, school, day-care center, community district center, surface water body
used for drinking water supply, Tribal cultural resource or burial site, or public park.

Section 302.
A)

Transfer of a Permit.

Any permit issued under this WMA may not be transferred by the permitee to any other

person except in conformity with the requirements ofthis section.

B)

No transfer of a permit shall occur prior to notification and approval from the Program.

C)

A joint application of the permittee and the proposed transferee shall be filed with the

Program on a form provided by the Program.

The form must contain the notarized signatures of

both the permittee and the proposed transferee.

D)

The Program shall approve the transfer of a permit unless it determines that the proposed

transferee has not shown that it has the administrative,
properly

satisfy the requirements

and conditions

technical,

of the permit.

and financial

capability to

The determination

shall be

limited solely to the ability of the proposed transferee to comply with the conditions of the
existing permit, and it shall not concern the adequacy of the permit conditions.

Information

considered in the Program' s decision shall be preserved in the form of an administrative record.

E)

The Program shall render its decision within 90 days after receiving a properly completed

permit transfer application.

The Program may toll the time for making a determination on the

transfer by notifying both the permittee and the proposed transferee that additional information is
required to adequately review the transfer request.

If the Program fails to approve or deny the

transfer within 90 days of receipt of the complete permit transfer application or the additional
requested information, whichever is later, the applicants may petition the Tribal Court for a writ
of mandamus to compel the Program to act.

The Program shall follow the notice and comment

provisions set forth in § 301 (C)( 1)-( 6) in making its decision.

F)

If the Program denies the transfer, it shall provide a written decision to the applicants,

including notice of a right to judicial review pursuant to Chapter 9.

G)

If the Program grants the transfer, the Program shall issue a new permit to the proposed

transferee, effective upon the date of conveyance of the facility.

H)

Until the effective date of the transferred permit, the transferring permittee shall be liable

for compliance with the terms of the permit.

Nothing in this section shall relieve the transferring

permitee of liability for corrective actions that may be required as a result of any violations
occurring prior to the legal transfer of the permit.
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Section 303.
A)

Environmental Site Assessment

An applicant for a new permit or modification

of an existing permit shall submit an

Environmental Site Assessment as part of the application.

B)

The Environmental Site Assessment shall be conducted in compliance with ASTM 1527

Standards, and shall include:
1) Discussion of the potential and real adverse environmental

effects of the proposed

permit activities; and
2) A cost- benefit analysis regarding the environmental impacts of the proposed activity
balanced against the social, cultural and economic benefits ofthe activity.

C)

The following are exempt from the requirements of this section:
1) Minor modification or variance;
2) Minor source of waste;
3) Activities consisting of remediation, response action, corrective action, or cleanup of
soil, groundwater, or surface water; and
4) Renewal

or extension of an existing

permit,

unless

said renewal

or extension

encompasses substantial changes that need to be addressed.

Section 304.
A)

Financial Assurance and Disclosure by Applicant

Before a permit may be issued, modified, transferred,

or renewed,

the Program shall

require as part of each application a showing that the applicant has sufficient financial resources
to operate the facility.

In addition, the Program shall require evidence of financial responsibility

consistent with the degree of risk associated with the waste treatment, storage, and/ or disposal at
issue,

and sufficient to provide

for closure and post- closure care in a safe manner and in

compliance with this WMA.

B)

Financial

following:

responsibility

may

be demonstrated

by anyone,

or combination

of,

the

cash, trust fund, corporate financial test, insurance, guarantee, surety bond, letter of

credit, or qualification as a self- insurer.
used to satisfy federal

requirements

The applicant may provide the same financial assurance
under RCRA and/ or CERCLA

in order to satisfy the

requirements of this section in whole or in part, revised as appropriate to provide for the Tribes
as beneficiary.

C)

Any

method

of financial

responsibility

maintained in the amount required in the permit.

used

to

satisfy

this

requirement

shall

be

Factors such as inflation rates and changes in

operation may be considered when setting the amount.

The Program may seek guidance and

expert

of financial

advice

in approving

or modifying

the amount

responsibility,

and

shall

consider the following:
1) Amount and type of waste involved;
2) Danger and potential damage to Tribal or private property near the facility;
3) Potential for the waste facility to endanger the public health and safety, natural or
cultural resources, or the environment;
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4) Estimated costs for properly closing the facility and costs associated with the postclosure care period; and
5) Estimated

D)

Waste

costs of corrective action.

facilities

in operation

on the effective

date of this WMA shall establish financial

responsibility within six months, pursuant to the requirements ofthis section.

E)

The Program

may issue regulations

pertaining

to the financial

responsibility

requirement

of this section, including regulations providing for exemptions from the financial responsibility
requirement as long as waiving the requirement will not conflict with the objectives of this
WMA.

In any case where the owner or operator

F)

IS

III

bankruptcy, reorganization,

or other

arrangement pursuant to the Federal Bankruptcy Code, or where with reasonable diligence
jurisdiction

in any court cannot be obtained

over an owner or operator likely to be solvent at the

time of judgment, any claim arising from conduct for which evidence of financial responsibility
must

be provided

such evidence
guarantor
owner

under

this

may

of financial responsibility.

shall be entitled

or operator

and that would

section

be asserted

directly

against

the guarantor

providing

In the case of any action pursuant to this section, the

to invoke all rights and defenses

that would have been available

to the

if any action had been brought against the owner or operator by the claimant

have been available

to the guarantor

if any action had been brought against the

guarantor by the owner or operator.

G)

The total

guarantor

liability

has provided

of any guarantor shall be limited to the aggregate amount that the

as evidence

of financial responsibility to the owner or operator under this

WMA.

H)

Nothing

contractual,

in this

section

shall

be construed

to limit any other

Tribal

or federal statutory,

or common- law liability of a guarantor to the owner or operator, including but not

limited to, the liability of such guarantor for bad faith either in negotiating or in failing to
negotiate

I)

the settlement

Nothing

in this

of any claim.

section

shall

be construed

this WMA, CERCLA, or RCRA.
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to diminish

the liability

of any person under

CHAPTER 4
SPECIAL

Section

A)

401.

REQUIREMENTS

FOR WASTE

DISPOSAL

FACILITIES

Siting Certificate

Certificate Required.

No person shall operate a new waste disposal facility without

first obtaining a siting certificate from the Program.

A person operating an existing waste

disposal facility on the effective date of this WMA shall apply within 30 days of that date to the
EWM Program for a siting certificate.

Any certificate issued by the Program that is in effect on

the effective date of this WMA shall remain in effect for the term of the certificate; however,
before expiration of such a certificate, the certificate holder must acquire a new certificate in
accordance with this section and any implementing regulations.

B)

Application Procedure. Any person desiring to operate a waste disposal facility or any

person that owns and/or operates an existing waste disposal facility shall file an application for a
siting certificate with the Program.

An original and two copies of the application shall be filed

with the Program, and included with the application shall be a check made out to the " ShoshoneBannock EWM Program," in an amount determined by regulation pursuant to § 2II(F).
1) The application shall set forth the following:
a) Proposed and/ or present location of the facility;
b) Description of the types and volumes of waste to be disposed of at the facility;
c) Description of the technology and procedures proposed to treat, store, and dispose
of the applicable waste( s) at the facility;
d) Any potential risks to human health or the environment that may result from
operation;
e) Proposed method of supervision and management at the facility;
f) Anticipated access routes for normal operation and emergency response to the
proposed facility on the Reservation;
g) Description of the present suitability of the facility, and additional measures, if
any, that will be required to make the site suitable for proposed activities;
h) Preliminary specifications and architectural drawings of the proposed facility; and
i) Any other information or data required by the Program under this WMA and its
regulations.
2) Within 15 days after receipt of the application, the Program shall forward a copy of
the application to all other programs within the Land Use Department,

and shall

conduct a geological survey of the proposed facility.
3) The geographical survey shall focus on the proposed site set forth in the application.
The geological survey shall contain a recommendation on the geological suitability of
the site for a facility, based upon the geological,
chemical, and geo- morphological

characteristics.

hydrological,

climatological,

geo-

The survey and recommendation

shall be completed within 60 days from the date the application was filed with the
Program.
4) Within 90 business days of receipt of the application, the Program shall make findings
of fact on the technical merits of the application and a proposed determination.
findings of fact shall, at a minimum, include:
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The

a) Determination

as

to whether

the

facility

can

be

designed

and

operated

in

compliance with applicable regulations;
b) Determination as to whether the facility is located within an area designated to be
optimally suitable by the recent study of the geological survey and, if not, as to
whether the facility is suitable for the land disposal as demonstrated by reliable
geologic, hydrologic, and other scientific data;
c) Determination of whether the facility is located or proposed to be located in an
environmentally sensitive area. An area may be deemed environmentally sensitive
for the following nonexclusive reasons:
i) Area is a wetland or immediately adjacent to a wetland, or an area where
cultural or traditional activities are practiced; or
ii) Area is in close proximity to any wildlife management area or wildlife habitat;
or
iii) Area is, or is adjacent to, any aquifer recharge zone.
d) Determination as to whether the facility poses undue health risks and the potential
for human exposure.

A facility may be deemed to pose undue health risks for the

following nonexclusive reasons:
i) Proximity to schools or day care centers;
ii) Proximity to hospitals, nursing homes, or assisted living centers;
iii)Proximity to stored food for human or animal consumption;
iv)Proximity to public buildings or entertainment facilities;
v) Proximity to residential area( s);
vi)Proximity to drinking water sources, both surface and ground water;
vii) Number and density of existing waste facilities

and disposal

sites,

solid

waste facilities, and inactive or abandoned waste facilities in the area;
viii) Number and density of existing

industrial

facilities

that discharge toxic

substances into the air, land, or water; or
ix) Existence of any community health problem( s) that may be aggravated by the
operation of a waste disposal facility; and
e) Determination as to whether the siting of the disposal facility may reasonably
preclude any economic development of the area because of undue risk.
5) Determination by Program. Included with the findings of fact the Program shall issue
a

proposed

determination

as

to

whether

the

disapproved, or returned for further findings.

application

should

be

approved,

A recommendation for approval may

only be made upon affirmative findings of facts under this section.

The Program

shall:
a) Publish notice of the Program' s proposed decision on the application in a local
newspaper of general
comments

circulation

to its intended

on the Reservation

and request any written

course of action within 30 days from the date of

publication;
b) Transmit in writing notice ofthe Program' s proposed decision to each tribal office
with an interest in the applicant' s activities;
c)

If a hearing is requested or the Program finds in its discretion that a hearing is
advisable, hold an informal public hearing with an opportunity to provide written
and

oral

comments

and

provide
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reasonable

written

notice

to all

interested

persons, including the applicant, that identifies the place, date, and time of the
hearing;
d)

Provide a brief overview of the application and receive both written and oral
comments at the hearing regarding the application;

e)

Consider any and all significant comments received and render its response to
those comments and final decision within 60 days from the date of the hearing;
and

f)

C)

Provide notice of its final decision in the Sho-Ban News.

Grounds for Approval:
1) The

Program

may

approve

an

application

for

a

Siting

Certificate

only

after

the

following factors have been assessed:
a)

Proposed

siting location

is not environmentally

sensitive;

poses no undue

health

risks; and does not preclude economic development ofthe area;
b)

Applicant

c)

Applicant,

has documented

documented

taking

into

sufficient

its financial

account
reliability,

ability to operate the proposed

its

prior

expertise,

performance
and

record,

competency

to

facility;

if any,

has

operate

and

manage the proposed facility;
d)

Facility

e)

Facility

conforms

to the

Tribes'

Land

Use

and

Resource

Management

Plans,

Policies, Regulations and Resolutions; and
meets

the

criteria

established

by

the

rules

and

regulations

adopted

pursuant to this WMA.
2) The Program

is authorized

to include

reasonable

terms

and conditions

in the siting

certificate that are necessary for the safe operation of the facility, including but not
limited to provisions

regarding

schedules,

trained

personnel

responses,

and

fire protection,

demonstration

for

security,

monitoring,

of financial

liners,

hours of operation, fee

inspections,

responsibility,

reporting,
consistent

incident
with

any

regulations promulgated under this WMA.
3) The Program shall notify the FHBC and LUPC in writing of any approval of a Siting
Certificate within 5 days after such approval.

D)

Contents of Siting Certificate.

The Siting Certificate shall contain the following

information:

1) the general types ofwaste( s) that will be accepted or rejected and the capacity limit of
the facility;
2) an effective date ( based on the issuance date of the permit obtained under Chapter 3
ofthis WMA) and an expiration date ( based on the expiration date ofthe permit); and
3) terms and conditions that are necessary for the safe operation ofthe facility.
Once issued,

the siting

certificate

shall

be displayed

in a prominent

place at the waste

disposal

facility.

Section 402.

A)

Revocation or Suspension of Certificate

The Program

may revoke

or suspend

the Siting

if it finds that:
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Certificate

of any waste disposal facility

1) A material representation or misstatement of fact was made in the application for the
siting certificate;
2) A facility is not in substantial compliance with any term, condition, or limitation of its
Siting Certificate or any applicable regulation or provision of this WMA;
3) Operation of the facility poses an imminent and substantial endangerment to human
health, natural or cultural resources, or the environment;
4) Operation of the facility has resulted in a significant unpermitted

release into the

environment; or
5) The owner or operator of the facility has failed to pay the annual siting certificate fee
to the Program.

B)

The revocation or suspension of a siting certificate shall not relieve the owner or operator

of the waste disposal facility from any civil or criminal liability.

The revocation and suspension

shall take place according to the procedures set forth in § 401(B)(5).

C)

The Program shall be authorized to pursue enforcement against the facility owner and/or

operator in accordance with the provisions set forth under Chapter 8.

Section 403.
A)

Permit Required for Operation

No person shall operate a facility for which a Siting Certificate has been issued before

obtaining a permit under Chapter 3.

B)

A Siting Certificate

for a facility

shall not become effective until

such time as the

certified facility has received a permit under Chapter 3.

C)

The Program may coordinate issuance of a Siting Certificate with issuance of a permit

and the two may be processed together.

D)

The Siting Certificate will be included as an attachment to the permit.

Section 404.

Inventory Required

All owners and/ or operators of waste disposal facilities shall maintain an inventory of the type of
waste accepted for treatment, storage, or disposal at such site.
provided to the Program upon request.

Section 405.

A copy of the inventory shall be

The Program shall maintain records regarding the same.

Performance Audits

Each facility shall be subject to a performance audit at least once during the term of the permit or
more frequently

based

on permit modifications

for the purpose of reviewing the facility's

operations to ensure protection of human health and the environment.
maintain all performance audits and records.

Section 406.

Burial of Liquids Prohibited
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The Program

shall

The disposal of liquid waste by burial is prohibited on the Reservation.

For the purposes of this

section, the spilling or other release of de minimis amounts of nonhazardous liquids does not
constitute " burial."

The Program may promulgate regulations that gradually phase out any land

disposal of highly mobile, toxic and persistent wastes.

Section

A)

407.

Substantial

Change

in Design,

Construction,

or Operation.

Before undertaking a " substantial change" in design, construction, or operation at a waste

disposal

facility,

a permittee

must obtain approval

from the Program to modify

its Siting

Certificate as well as obtain a modification to the permit issued under Chapter 3.
B)

The permittee seeking approval for a " substantial change" shall file an application with

the Program.

An original with 2 copies of the application

shall be filed with the Program,

together with payment of a fee by check, made out to the " Shoshone- Bannock EWM Program."
This fee shall be established by regulation and will vary depending upon the facility size and
extent of modifications. This fee shall not exceed 60% of the original permit fees.
1) The application shall set forth the following:
a) Detailed description of the proposed change;
b) Any potential undue risks to human health and the environment that may result
from the change;
c) Preliminary

specifications

and

architectural

drawings

of the proposed

design

change;
d) Detailed description of the change in operation; and
e) Any other information or data required by the Program under this WMA or its
regulations.

C)

The Program

shall review

and issue

procedures set forth in § 401(B)(5).

a decision

on the application

pursuant to the

Any approval of a substantial change under this section

shall be made only upon the finding of all the factors required under § 401( C).

Consistent with §

403, issuance of a modified Siting Certificate may be coordinated with issuance of a modified
permit and the two may be processed together.

D)

Upon approval of an application,

the Program shall issue a revised Siting Certificate

consistent with the approved " substantial change."

E)

The Program shall be authorized to promulgate regulations regarding the determination

of a " substantial change" in ownership, design, or operation of a waste facility, consistent with
this section.

Section 408.
A)

Tribal Facilities

Any Tribal governmental

agency may contract for the operation of a waste disposal

facility or may acquire a waste disposal facility as an owner/ operator under this WMA.

B)

Any Tribal governmental

agency may establish and operate a waste disposal facility

under such terms and conditions as may be approved by the FHBC consistent with this WMA.
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In the event such facility is not operated by the governmental agency involved, any contract to
operate such a facility shall be awarded on a competitive bid basis if there is more than one
applicant for a contract to operate such facility.

C)

Any Tribally owned and/ or operated facility shall be subject to the provisions of this

WMA and its regulations.

Section 409.

Geological Survey to Designate Optimally Suitable Areas

The Program may conduct a geological

survey of the geological

suitability of areas on the

Reservation suitable for waste disposal.

Section 410.
A)

Closure Permit

The Program

shall promulgate

regulations,

including

closure performance

standards,

regarding the partial and final closure of a waste disposal facility.

B)

Before a waste disposal site is closed, partially or completely, the permittee must obtain a

closure permit from the Program.

A closure permit issued under this section must be maintained

until the end of the post- closure period established by regulation.

The closure permit will be

issued pursuant to the procedures set forth in § 301( B) and ( C).

C)

In order to obtain a closure permit the permittee must provide a closure plan, a post-

closure plan, and a contingency plan, if applicable,

to the Program.

The closure plan shall

include but not be limited to the following information:
1) Identification of the steps necessary to perform a partial or final closure of the facility;
2) Description of how the partial or final closure will be conducted;
3) Description of the methods for removing, transporting, treating, storing, or disposing
of all wastes and a description of any off-site facilities to be used as part of the
closure plan;
4) Detailed

description

of the steps needed to remove

or decontaminate

all waste

residues and contaminated containment system components, equipment, structures,
and soils during the partial and final closure, including but not limited to procedures
for cleaning equipment and removing contaminated soils, methods for sampling and
testing surrounding soils, and criteria for determining the extent of decontamination
required to satisfy the closure performance standards set forth under regulations;
5) Detailed description of other activities necessary during the closure period to ensure
that all partial closures or the final closure satisfy closure performance

standards,

including but not limited to groundwater monitoring, leachate collection, and run-on
and run- off control; and
6) Schedule for partial closure and final closure of the facility.

The schedule must

include, at a minimum, the total time required for closing each area of the facility and
the time required for intervening closure activities.

D)

Certificate of Closure. Within 60 days of completion of the partial or final closure, the

permittee shall submit to the Program a certification that the waste facility, or a portion thereof,
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has been closed in accordance with the specifications in the approved closure plan.
and/or operator of the facility

The owner

and an Independent Registered Professional Engineer, with

supporting documentation from the engineer, must sign the certification.

The certification must

be notarized.

E)

Survey Plat. Simultaneous with the filing of the certificate of closure, the permittee must

submit to the Program a survey plat indicating the location and dimensions of landfill cells or
other waste disposal units with respect to permanently surveyed benchmarks.

The plat must be

prepared and certified by a Professional Land Surveyor.

Section 411.
A)

Post-closure Care and Use of Property

The Program

shall promulgate

regulations

regarding

post- closure care and the post-

closure period.

B)

The permittee must obtain a post-closure permit from the Program.

A post-closure

permit issued under this section must be maintained until the end of the post- closure period
established by regulation.

The closure permit will be issued pursuant to the procedures set forth

in § 301( B) and ( C).

C)

In order to obtain a post- closure permit, the owner and/ or operator of a waste disposal

facility must submit a written post-closure plan and a contingent post closure plan for certain
surface impoundments and waste piles from which the owner or operator intends to remove or
decontaminate the wastes at closure.

D)

Post-Closure Plan. The post- closure plan shall be submitted to the Program for review

and approval.

The plan shall identify the activities that will be carried out after closure of each

disposal unit and the frequency of those activities, including but not limited to:
1) Description of the planned monitoring activities and frequencies at which they will be
performed;
2) Description of the planned maintenance activities and frequencies at which they will
be performed;
3) Integrity of the cap and final cover or other containment systems;
4) Function of the monitoring equipment; and
5) Name, address, and phone number of a person or office to contact about the facility
during the post-closure care period.

E) Certificate of completion. No later than 60 days after completion of the established postclosure period, the owner and/ or operator shall submit to the Program a certification that the
post- closure care period was performed in accordance with the specifications in the approved
post- closure plan.

The owner or operator and an independent registered engineer along with

supporting technical documentation must sign the certification.
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CHAPTERS
TRANSPORTATION OF HAZARDOUS MATERIALS

RESERVED
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CHAPTER 6
CLEANUP
Part A.

Remedial Action

Section 601.
A)

Pollution Prevention

Notification requirements regarding released waste.

Any person in charge of a site

shall, as soon as he or she has knowledge of any release ( other than a permitted release) from the
site, notify the Program within 24 hours of learning of such release.
B)

Continuous releases.

Notification need not be given more than annually for a release

subject to subsection ( A) when that release is a continuous release, stable in quantity and rate,
and notification has already been given for that release pursuant to subsection ( A) for a period
sufficient to establish the continuity, quantity and regularity of such release.

At such time as

there is any increase in the quantity of the release above that which was previously reported,
notice should be given immediately pursuant to this section.

C)

Penalties for failure to notify; use of notice.

Any person in charge of a site from which

there is a release, other than a permitted release, who fails to timely notify the Program pursuant
to subsection ( A), or who submits in such a notification any information which he or she knows
to be false or misleading, shall be fined in accordance with § 803 of this WMA. Notification
received pursuant to this section or information obtained from such notification shall not be used
against any such person in any criminal case except a prosecution for perjury or for giving a false
statement.

D)

Registered

pesticide products.

This section shall not apply to the application

of a

pesticide product registered under the Shoshone- Bannock Tribes Pesticide Code or the Federal
Insecticide, Fungicide and Rodenticide Act, 7 U.S.C.' 136 et seq., or to the handling and storage
of such a pesticide

product by an agricultural

producer.

This section shall apply to inert

ingredients in fertilizer products that are not the primary function of the marketable product.

All

inert ingredients shall be reported to the Program on an annual basis.

Section 602.
A)

Waste Release, Prevention and Response.

Actions to obtain information.

The Program Manager shall have access to records,

site( s) and testing samples as provided in ' 801 not only for enforcement purposes but also to
identify the existence and extent of a release or threat thereof, the source and nature of the
wastes, pollutants or contaminants involved, and the extent of danger to the public health or
welfare or to the environment.

In addition, the Program Manager may undertake such planning,

legal, fiscal, economic, engineering, architectural, and other studies or investigations as deemed
necessary or appropriate to plan and direct response actions and to recover the costs thereof.
B)

Notification to Natural and Cultural Resource Trustees.

The Program Manager shall

promptly notify the appropriate Tribal natural and cultural resource trustee and federal natural
resource trustee of potential damages to natural and cultural resources resulting from releases
under investigation pursuant to this WMA and shall coordinate the assessments,
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investigations,

and planning with such tribal and federal trustees.

Section 603.
A)

Waste Remedial Actions

Shoshone- Bannock Waste Response Plan.

The Program Manager may promulgate a

Shoshone- Bannock Waste Response Plan ( WRP), which shall contain procedures identifying,
screening,

evaluating,

selecting

and providing response

action for releases

of wastes.

Program Manager may, from time to time, revise and republish the WRP.

The

This WRP may

include, but is not limited to:
1) Methods for discovering and investigating sites where wastes have been disposed of
or otherwise come to be located;
2) Methods for evaluating, including analyses of relative cost, and responding to any
releases or threats of releases from sites that pose substantial danger to the public
health, welfare, or the environment;
3) Methods and criteria for determining the appropriate extent of removal, remedy, and
other measures;
4) Appropriate roles and responsibilities for the federal, state, and local governments and
for interstate and nongovernmental entities in implementing the plan;
5) Provision

for identification,

procurement,

maintenance,

and

storage

of response

equipment and supplies;
6) Means of assuring that remedial action measures are cost- effective over the period of
potential exposure to the wastes;
7) Specified roles for private organizations and entities in preparation for response and
in

responding

to

releases

of wastes,

including

identification

of

appropriate

qualifications and capacity therefore; and
8) Standards

and

testing

procedures

by

which

alternative

or innovative

treatment

technologies can be determined to be appropriate for utilization in response actions.

The Program Manager shall implement the WRP to allow screening and evaluation of a site
commensurate with the risks presented by the site.

In assessing the need for and scope of

response, the Program Manager may consider such factors as deemed appropriate, including no
action criteria,

site history,

sampling data assessment,

contaminants,

pathways of contaminants,

sampling

history

and other available regulatory responses and oversight.

and

Preference

shall be given to response actions that involve treatment of waste, especially when waste is
ignitable or reactive, rather than capping of waste piles on site, even when capping is permissible
under RCRA and federal regulations.

B)

Assessing risks from multiple sources.

evaluation,

preliminary

assessment

The WRP shall provide for site screening and

and site assessment,

and response

action evaluation

and

selection. The Program Manager shall, as appropriate, consider the identification, assessment,
management of, and response to multiple sources of risk in and around sites.
Manager

shall,

as

appropriate,

examine

various

approaches

to

protect

The Program

residents

of the

Reservation exposed to such sources of multiple risks, such as:
1) Health and cultural risks from the existence of and exposure to wastes in the vicinity
of a site;
2) Health and cultural risks from releases or threatened releases of wastes from adjacent
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sites, permitted or otherwise, in the vicinity of the site; or
3) Where two or more non-contiguous sites are reasonably related on the basis of
geology,

geography,

hydrology,

threat,

or potential threat to the public health or

welfare or the environment, the Program Manager may aggregate the sites and treat
these related sites as one for purposes of this WMA.

C)

Health assessment of water contamination risks.

The WRP shall provide:

1) Assurance that the human health and cultural risks associated with the potential or
actual contamination ( either directly or as a result of the runoff of any wastes from
sites) of surface water are appropriately assessed in situations where the water is, or
can be, used for ceremonial and cultural purposes, recreation or for consumption by
humans or livestock.

This assessment shall also consider the potential migration of

any wastes and or by- products of waste through such surface water to downstream
sources of drinking water; and
2) High priority to sites impacting drinking water supplies.

Section 604.
A)

Site Listing and Prioritization

Site List.

The Program Manager shall compile and maintain an inventory of all the

known releases or threatened releases throughout the Fort Hall Reservation and any trust lands
outside the boundaries of the formal Reservation
annually.

and shall revise the list no less often than

This inventory shall include sites that have already undergone screening, evaluation or

response as well as sites that have been identified as having possible releases but have not yet
been screened or evaluated.

This inventory is intended to serve as an informational tool and is

not intended to identify priorities for action.

B)

Site prioritization. The Program Manager may adopt by rulemaking a process or criteria

for determining priorities among releases or threatened releases for the purpose of taking
response action.

The priorities shall be based upon, but not limited to:

1) Relative risk or danger to the public health, welfare or the environment;
2) Risk to Tribal Cultural Resources;
3) Hazard potential of the wastes;
4) Potential for contamination of drinking water supplies;
5) Potential for direct human contact;
6) Potential for destruction of sensitive ecosystems;
7) Damage to natural and cultural resources;
8) Effect on the human food chain;
9) Contamination or potential contamination of the ambient air;
10) Other appropriate factors, as deemed applicable.
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Section 605.

A)

Response Action Selection

Response

authority

in general.

When there is a release

or substantial

threat of a release

into the environment, the Program Manager is authorized to act, consistent with the WRP, to
investigate, remove or arrange for the removal of, or provide for remedial action relating to such
release at any time ( including removal from any contaminated natural resource), or take any
other response

measures

deemed

necessary

to protect the public

health,

welfare

or the

environment.

B)

Limitations on response.

The Program Manager shall not provide for a response action

for a release:
1) Of a naturally
naturally

occurring

occurring

substance

processes

in its unaltered

or phenomena

from

form,

or altered

a location

solely

through

it is naturally

where

found; or
2) Into drinking water supplies due to deterioration ofthe drinking water system through
ordinary use.

Notwithstanding the limitations identified in this subsection, the Program Manager may respond
to any release or threat of release if it constitutes a public health or environmental emergency or
no other entity with the authority and capability to respond to the emergency will do so in a
timely manner.

C)

General use of removal and remedial actions.
1) The Program Manager is authorized to select removal or remedial actions as deemed
appropriate to the circumstances and to undertake a level of information- gathering,
sampling, analyses and evaluation of alternatives appropriate to the circumstances.
The use of the terms " removal" and " remedial action" are not intended to limit the

Program Manager's discretion in determining the appropriate response action to be
taken.
2) No further action. The Program Manager is also authorized to determine at any time
during the site screening, evaluation or response process that a site does not require
any further action, if the Program Manager determines that the site does not present
risks

warranting

response.

The Program

Manager

may

also

suspend

if the

action

Program Manager determines that the site does not require response at that time.

D)

Degree of cleanup.
1) Response

Program

actions

Manager

environment

and

selected

shall

under this section

attain

a

degree

of cleanup

required

of wastes

or agreed to by the

released

into

the

of control of further release at a minimum that assures protection of

human health and the environment.
appropriate

or otherwise

under the circumstances

Such response

presented

actions

by the release

shall be relevant and

or threatened

release

of such

waste.
2)

The

Program

Manager

may

promulgate

regulations

providing

limitations

legally

applicable to the waste concerned, or relevant and appropriate under the circumstances of
the release or threatened release, to determine the degree of cleanup or response actions
taken.

In applying such applicable or relevant and appropriate requirements ( ARARs) to
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removal actions, the regulations shall recognize that it may not be practicable to achieve
such ARARs based on a case- by-case basis.
circumstances

where these regulations

3) The Program

may consider

Administrative record.

specify

other technical

or information relevant

guidance

The Program Manager shall establish an administrative record

on which the Program Manager
administrative

may also

or threatened release.

to the release

E)

Manager

These regulations

may be waived.

record

shall

shall be available

base the

selection

of a response

at or near the site.

to the public

action(s).

The

The Program Manager

may provide a subset of the administrative record at or near the site, or at other locations, in lieu
of the full administrative

record,

the record

appropriate

Program

or such

other

Manager

information

provides

on the location

a

if it would

be administratively

reasons

subset

rather

to place
than

the full

the

full

inconvenient
record

record,

due to the size of

at such
the

location.

subset

If the

shall

include

ofthe full record, and shall contain documents that inform the public

on the nature and extent of risk posed by the site and the response actions considered.

F)

Public participation procedures.
1)

Removal

procedures

action.

Regulations

for the appropriate

promulgated

participation

under this

section

shall

establish

of interested persons in the development of

the administrative record on which the Program Manager will base the selection of
removal actions and on which judicial review of removal actions will be based. These
regulations shall provide for a level of documentation and timing of public review that
takes into account
2)

Remedial

such factors

action.

The Program Manager

of interested

participation

as the need to take prompt response

persons,

including

action.

shall provide by regulation for the

potentially responsible

parties,

in the

development of the administrative record on which the Program Manager will base the
selection

of remedial actions and on which judicial review of remedial actions will be

based.

3)Notification.

The Program Manager shall provide notice to potentially affected

persons and to the public, by publication in a local newspaper of general circulation, of
the proposed response action, the site concerned, and the parties to the response action,
accompanied by a brief analysis of the plan and alternative plans that were considered;
and

shall

regarding

reasonable

opportunity

the plan; an opportunity

provide

a

for a public

to

comment

meeting

and

provide

in the affected

area;

information
a response

to

each of the significant comments, criticisms, and new data submitted by written or oral

presentation; and a statement ofthe basis and purpose ofthe selected action.

The administrative
and received

G)

Interim

consist
response

record required

under subsection ( E) shall include

all items developed

under this paragraph.

record.

Until

regulations

are

promulgated,

the

administrative

record

shall

of all items developed and received pursuant to current procedures for selection of the
action,

including

procedures

for the participation

of interested parties and the public.

The development of an administrative record and the selection of response action under this
WMA shall not include an adjudicatory hearing.
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H)

Potentially responsible parties. The Program Manager shall make reasonable efforts to

identify and notify potentially responsible parties as early as possible before selection of a
response action. Nothing in this subsection shall be construed to be a defense to liability.

I)

Permits. A temporary Tribal permit may be required for any portion of any response

action conducted entirely on-site, where such response action is selected and carried out in
compliance with this section.

For purposes of this paragraph, on- site means the aerial extent of

contamination and all suitable areas in very close proximity to the contamination necessary for
implementation of the response action.
1)

Requirements

1) Removal
undertaken

for remedial
actions

taken

actions.
at long- term

remedial

action

sites.

Any removal action

by this WMA should, to the extent deemed practicable,

efficient performance

contribute to the

of any long- term remedial action with respect to the release or

threatened release concerned.
2) Cost-effective remedies.
actions

determined

The Program Manager shall select appropriate remedial

to be necessary

to be carried

out under this WMA that are in

accordance with this section and, to the extent practicable, the WRP, and that provide for
cost- effective

response.

In evaluating

the

cost- effectiveness

of proposed

alternative

remedial actions, the Program Manager shall take into account the total short- and
long- term costs of such actions, including the costs of operation and maintenance for the
entire period during which such activities will be required.
3) Preference for treatment.

Remedial actions in which treatment permanently and

significantly reduces the volume, toxicity or mobility of the wastes are to be preferred
over remedial actions not involving such treatment.

The capping of or otherwise leaving

hazardous waste on site should be the least-favored alternative remedial action where
practicable treatment technologies
under RCRA or federal regulations.
of permanent

solutions

and

are available,

even if such action is not prohibited

The Program Manager shall conduct an assessment

alternative

treatment

technologies

or resource

recovery

technologies that, in whole or in part, will result in a permanent and significant decrease
in the toxicity, mobility, or volume of the waste. In making such assessment, the Program
Manager shall specifically address the long-term effectiveness of various alternatives. In
assessing alternative remedial actions, the Program Manager shall, at a minimum, take
into account:
a) Long- term uncertainties associated with land disposal;
b) Persistence,

toxicity, mobility, and propensity to bio-accumulate of such

wastes and their constituents;
c)

Short-

and

long- term

potential

for

adverse

health

effects

from

human

exposure;
d) Long- term maintenance costs;
e) Potential for future remedial action costs if the alternative remedial action in
question were to fail; and
f) Potential

threat

to

human

health

and

the

environment

excavation, transportation, and re-disposal, or containment.
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associated

with

K) The Program Manager shall select a remedial action that is protective of human health and
the environment, that is cost-effective, and that utilizes permanent solutions and alternative
treatment technologies or resource recovery technologies to the maximum extent practicable. If
the Program Manager

selects a remedial

action not appropriate

for a preference under this

subsection, the Program Manager shall publish an explanation as to why such remedial action
nevertheless was selected.

L)

Alternative remedial actions. The Program Manager may select an alternative remedial

action meeting the objectives of this section whether or not such action has been achieved in
practice at any other site that has similar characteristics. In making such a selection, the Program
Manager may take into account the degree of support for such remedial action by parties
interested in such site.

M)

Periodic review of remedial actions.

If the Program Manager selects a remedial action

that results in any wastes remaining at the site, the Program Manager shall review such remedial
action no less often than each 5 years after the initiation of such remedial action to assure that
human health and the environment are being protected. In addition, if upon such review it is the
judgment of the Program Manager that further action is appropriate, the Program Manager shall
take or require additional action.

The Program Manager shall report to the FHBC and the LUPC

a list of sites for which such review is required, the results of all such reviews, and any further
actions taken as a result of such reviews.

N)

Notice to interested Tribes, States and the EPA.

The Program Manager shall provide

notice to interested Tribes, States and the EPA and an opportunity to comment on the Program
Manager' s proposed plan for remedial action as well as on alternative plans under consideration.
The proposed decision regarding the selection of remedial action shall be accompanied

by a

response to the significant comments submitted by interested parties, including an explanation
regarding any decision on compliance with this WMA and implementing regulations.

A copy of

such response shall also be provided to the FHBC, LUPC, EPA, interested Tribes and States.

Section 606.
A)

Voluntary Response

Purposes and objectives.

The purposes and objectives of this section are to increase

significantly the pace of response activities at contaminated sites by promoting and encouraging
the development

and expansion

of a voluntary response program,

and to benefit the public

welfare by returning contaminated sites to economically productive uses.

B)

In

general.

The Program Manager

may establish by rulemaking

and administer

a

voluntary cleanup program that:
1) Identifies the circumstances and conditions under which a site may be eligible for the
voluntary cleanup program;
2) Provides adequate opportunities for public participation,

including prior notice and

opportunity for comment, in selecting response actions;
3) Has the capacity,
responsibility

through enforcement

or other mechanisms,

of assuming

the

for completing a response action if the current owner or prospective

purchaser fails or refuses to complete the necessary response, including operation and
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maintenance; and
4) Provides adequate oversight and enforcement authorities to ensure that voluntary
response actions are completed in accordance with applicable tribal and federal laws,
including

applicable

maintenance

permit

requirements

requirements

Requirement for authorized actions.

C)

and

or long- term remedial

anyon- going

operation

and

activities.

No person may undertake any investigation or

response action under this section unless the Program Manager has determined that the person
meets the criteria and conditions established for participation in the voluntary cleanup program.

D)

Eligibility

agreement

entered

for

covenants.

into under

same terms and conditions

Part B.

Section

A)

section

who

conduct

are eligible

voluntary

for covenants

as any party to an agreement

cleanups
under '

pursuant

to

an

610(C) under the

under that section.

Liability and Settlement

Liable Persons and Standard of Liability

607.

Liable persons. Notwithstanding any other provisions or rule oflaw, and subject only to

the defenses
and

Persons

this

and limitations

damages

described

issued pursuant

in '

set forth in ' 608, the following persons shall be liable for the costs

609 and for compliance with administrative and judicial orders

to § 802:

1) Owner or operator of a site or vessel that is involved in a release or threatened release;
2) Any

person

who

at the time

of disposal of any waste owned or operated any site

where the waste was disposed;
3) Any person who by contract, agreement,

or otherwise arranged for disposal or

treatment, or arranged with a transporter for transport for disposal or treatment, of
wastes owned or possessed by such person or by any other party or entity, at any site
or incineration vessel owned or operated by another party or entity and containing
such wastes; and
4) Any person who accepts or accepted any waste for transport to disposal or treatment
facilities,

or sites selected by such person,

from which there is a release or a

threatened release which causes the incurrence of response

B)

costs.

Standard of liability. Persons liable under this WMA shall be strictly liable and liability

shall be joint and several.

C)

Indemnification.
1) No indemnification,
effective

to transfer

hold harmless, or similar agreement or conveyance shall be
from

the

owner

or operator

of any site or vessel or from any

person who may be liable for a release or threat of release under this section to any
other person the liability

imposed

pursuant

to this section.

Nothing

in this subsection

shall bar any agreement to insure, hold harmless, or indemnify a party to such
agreement

for any liability under this section.

2) Nothing in this WMA, including the provisions of paragraph ( 1) of this subsection,
shall

bar a cause

of action that an owner or operator or any other person subject to
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liability under this section, or a guarantor, has or would have by reason of subrogation
or otherwise against any person.

Section 608.
A)

Defenses to Liability and Limitations on Liability

Defenses to liability.

There shall be no liability under § 607( A) for a person otherwise

liable who can establish by a preponderance of the evidence that the release or threat of release
and the damages resulting there from were caused solely by an act of:
1) God;
2) War;
3) Omission of a third party other than an employee or agent of the defendant or one
whose act or omission occurs in connection with a contractual relationship, existing
directly

or

indirectly,

with

the

defendant (

except

where

the

sole

contractual

arrangement arises from a published fee and acceptance for transport by a common
carrier or by rail); or
4) Omission of a third party other than the defendant where:
a)Defendant would otherwise be liable as a current or former owner, and the real
property at which the site concerned is located was acquired by the defendant
after the disposal or placement of the waste on, in or at the site, and one or more
of the circumstances described in clauses ( i),( ii), or (iii) is also established by the
defendant by a preponderance of the evidence:
i) At the time the defendant acquired the site the defendant did not know and
had no reason to know that any waste that is the subject of the release or
threatened release was disposed of on, in, or at the site.
ii) The defendant is a government entity that acquired the site by escheat,( what
is escheat) or through any other involuntary transfer or acquisition, or through
the exercise of eminent domain authority by purchase or condemnation.
iii)The defendant acquired the site by inheritance or bequest.
b)

To establish that the defendant had no reason to know, as provided in clause
i) of subparagraph ( a) of this paragraph, the defendant must have undertaken,
at time of acquisition, all appropriate inquiry into the previous ownership and
uses of the property consistent with good commercial or customary practice in
an effort to minimize liability.

For purposes of the preceding sentence the

court shall take into account any specialized knowledge or experience on the
part of the defendant, the relationship of the purchase price to the value of
property if uncontaminated,
information

commonly

about the property,

presence of contamination

known or reasonably

the obviousness

at the property,

ascertainable

of the presence

or likely

and the ability to detect such

contamination by appropriate inspection.
c) Nothing in this paragraph shall diminish the liability of any previous owner or
operator

of such site who would otherwise be liable under this WMA.

Notwithstanding this paragraph, if the defendant obtained actual knowledge of
the release or threatened release at such site when the defendant owned the
real property and then subsequently transferred ownership of the property to
another person without disclosing such knowledge,

such defendant shall be

treated as liable under § 607( A)(1) and no defense under § 608( A) shall be
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available to such defendant.
d) Nothing in this paragraph ( 4) shall affect the liability under this WMA of a
defendant

who, by any act or omission,

for

or contributed

to the release

or

release that is the subject ofthe action relating to the site.

threatened
5) In order

caused

a defendant

to

establish

a defense

under

paragraphs (

3)

or ( 4),

the

defendant must also establish by a preponderance ofthe evidence that he or she:
a)

Exercised

due

care

with

respect

to

the

waste

concerned,

taking

into

consideration the characteristics of such waste in light of all relevant facts and
circumstances;

b) Took precautions against foreseeable acts or omissions of any such third party
and the consequences

that could

forseeably

result

from

such acts or omissions;

and
of paragraphs ( 1 )-( 4) above.

c) Any combination

B)

Limitations on liability.
1) Limitation on liability of the Shoshone- Bannock Tribes.
a) In no event shall the Tribes be liable based solely on the ownership of a site.
b) The Tribes

shall not be liable

for any expenditure

for the costs and damages

for compliance

with administrative

provided

or judicial

in ' 609 or

orders

issued

to ' 802 and ' 803 unless the FHBC has specifically appropriated funds

pursuant

for such costs,

damages,

or compliance.

The failure

such funds may not be relied upon as a defense

of the FHBC to appropriate

by any other responsible

party.

c) The limitations on liability of the Tribes provided in this subsection shall not
apply

to enterprises

or companies

owned,

operated,

or otherwise

affiliated

with

the Tribes.
2) Rendering care or advice.

a) Except as provided in subparagraph ( b), no person shall be liable under this
subpart

for costs or damages

of rendering
direction

care,

assistance,

as a result
or advice

of actions taken or omitted in the course
in accordance

with the WRP

or at the

of a federal on-scene coordinator or a site coordinator appointed under

this WRP with respect to any releases or threatened releases creating a danger to
public health, welfare or the environment.

This paragraph shall not preclude

liability for costs or damages as the result of negligence on the part of such
person.

b) The Tribes shall not be liable under this WMA for costs or damages as a result
of actions taken in response to an emergency created by the release or threatened
release generated by or from a site owned by another person.

This paragraph

shall not preclude liability for costs or damages as a result of gross negligence or
intentional
preceding

misconduct
sentence,

by the tribal

reckless,

willful,

government.

or wanton

For the purpose

misconduct

shall constitute

of the
gross

negligence.
c) Savings

provision.

This

subsection

shall

not alter the liability

of any person

covered by the provisions of §607(A) with respect to the release or threatened
release

concerned.

3) Application of a registered pesticide product.
authority

No person may recover under the

of this section for any response costs or damages resulting from the
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application

of a pesticide

product by an applicator

registered

Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C.'

under the Federal

136 et seq.

Nothing in this

paragraph shall affect or modify in any way the obligations or liability of any person
under any other provision

of Tribal

or federal

law, including

common

law, for

damages, injury, or loss resulting from a release or for removal or remedial action or
the costs of removal or remedial action pertaining to a release.
4) Obligation or liability pursuant to permitted release.

Recovery by any person for

response costs or damages resulting from a federally or tribally permitted release shall
be pursuant to existing law in lieu of §§
607 and 609.

Nothing in this paragraph shall

affect or modify in any way the obligations or liability of any person under any other
provision of tribal or federal law, including common law, for damages, injury, or loss
resulting from a release or for removal or remedial action or the costs or removal or
remedial action pertaining to such release.

Section 609.
A)

Costs and Damages

Costs and damages. The persons identified in § 607( A) shall be liable to the Tribes for:
1) All response costs incurred by the Tribes that are not inconsistent with the WRP;
2) Damages for injury to, destruction of, or loss of natural and cultural resources,
including the reasonable costs of assessing such injury, destruction, or loss resulting
from a release;
3) Costs of any health assessment or health effects study carried out under this WMA or
regulations promulgated hereunder;
4) Costs of constructing and maintaining physical controls to site access, for purposes of
public safety and the safety of livestock; and
5) Interest on the amounts recoverable under paragraphs ( 1) through ( 4). Such interest
shall accrue from the later of:
a) The date that payment of a specified amount is demanded in writing; or
b) The date of the expenditure concerned.

The rate of interest on the outstanding unpaid balance of the amounts recoverable under this
section shall be the same rate as is specified for interest on recoverable amounts under 42 U.S.C.
9607. For purposes of applying' 9607 to interest under this paragraph, the term " comparable
maturity"

shall be determined with reference to the date on which interest accruing under this

paragraph commences.

B)

Lien.

A lien shall be placed upon any real estate whereon waste was deposited in

violation of this section. Such lien shall continue until the liability for the costs ( or a judgment
against the person arising out of such liability) is satisfied or becomes unenforceable through the
operation of any tribal statute of limitations.
1) Notice and validity.

The lien imposed by this subsection shall be subject to the

rights of any purchaser, holder of a security interest, or judgment lien creditor whose
interest is perfected under applicable law before notice of the lien has been filed in
the appropriate office within the state ( or county or other governmental subdivision),
as designated by applicable law, in which the real property subject to the lien is
located.

Any such purchaser, holder of a security interest, or judgment lien creditor
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shall be afforded the same protections against the lien imposed by this subsection as
are afforded under applicable law against a judgment lien which arises out of an
unsecured

obligation

and which arises

lien imposed by this subsection.

as of the time of the filing of the notice of the

The notice shall be filed in the tribal court with

jurisdiction for where the real property is located.

For purposes of this subsection,

the terms " purchaser" and " security interest" shall have the definitions provided under
26 U.S.C.'
2) Action

6323(h).

in rem.

The costs constituting

the lien may be recovered

in an action

in rem

in the tribal court with jurisdiction over property in which the removal or remedial
action is occurring

or has occurred.

Nothing

shall affect the right of

in this subsection

the Shoshone- Bannock Tribes to bring an action against any person to recover all
costs and damages

C)

for which such person is liable under' 607(A).

Natural and cultural resources liability.
1) Liability.

In the case of an injury to, destruction

resources

under '

resources

within the jurisdiction

by,

609( A)( 2), liability

or appertaining

to the

shall

of, or loss of natural

be to the Tribes

and/ or cultural

for natural

and cultural

ofthe Tribes or belonging to, managed by, controlled

Tribes

or held

in trust

for the

of the Tribes, or

benefit

belonging to a member of the Tribes if such resources are subject to a trust restriction
on alienation:
under '
sought

Provided,

however,

609( A)( 2) for damages
to be charged

resources

complained

that

no

to natural

has demonstrated

of were

liability

to the

and/ or cultural

that the damages

specifically

Tribes

shall

resources

identified

to natural

as

an

be

where

imposed
the party

and/ or cultural

irreversible

and

irretrievable commitment of resources in an environmental impact statement or other
comparable

environmental

analyses;

the

decision

to

grant

a

permit

or

license

authorizes such commitment of natural and/ or cultural resources; and the site or
project

was otherwise

operating

within the terms

of its permit or license, so long as,

in the case of damages occurring pursuant to a federal permit or license, the issuance
of that permit or license was not inconsistent with the fiduciary duty of the United
States with respect to the Tribes.

The Chairman, or his designee, shall act on behalf

of the public as trustee of such natural and cultural resources to recover for such
damages.

Sums

recovered

shall

be

retained

by

the

trustee,

without

further

appropriation, for uses including, but not limited to, restoring, replacing, or acquiring
the equivalent of such natural and/ or cultural resources and other related purposes.
The measure
which

of damages in any action under '

can be used to restore

recovery

under

this

or replace

such

607 shall not be limited by the sums
resources.

There

shall

be no double

WMA for resource damages, including the costs of damage

assessment or restoration, rehabilitation,

or acquisition for the same release and

natural and/or cultural resource.
2) Designation of Tribal Official.
a) The Chairman may designate the tribal official(s) who shall act on behalf of the
public as trustee for natural and cultural resources under this WMA.

Such

official(s) shall assess damages for injury to, destruction of, or loss of natural
and/or cultural resources for purposes of this WMA for those resources under his
or her trusteeship;

and
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b) Any determination or assessment of damages to natural and/ or cultural resources
for the purposes
accordance

of this

WMA

with regulations

made

by

the

appropriate

Tribal

trustee

in

under this WMA or made by a federal

promulgated

trustee with respect to natural resources pursuant to CERCLA shall have the force
and

of a

effect

rebuttable

presumption

on

behalf of the

trustee

in

any

administrative or judicial proceeding under this WMA.

D)

Limitation period. The limitation period for bringing actions under this section shall be

the same as that specified

in 42 U. S. C.'

9613( g), subject

to the same conditions

as modified

to

pertain to this WMA.

Section

A)

610.

Settlements

Authority to enter into agreements.
1) The Program Manager, with written approval of the FHBC, may enter into an
agreement

with any person ( including

the owner or operator

of the site from which a

release or substantial threat of release emanates, or any other potentially responsible
person),

for that person to perform

an investigation

or response action if the Program

Manager determines that such investigation or response action will be done properly
by such person.
Program

Whenever

Manager,

practicable

the Program

section that are in the public interest
effective

response

actions

not to use the procedures
the potentially

and in the public interest,

Manager

and consistent

and minimize

as determined
agreements

by the

under this

with the WRP in order to expedite

If the Program Manager decides

litigation.

in this section,

responsible

may act to facilitate

the Program

Manager

shall notify in writing

parties at the site of such decision and the reasons why use

of the procedures is inappropriate.

A decision of the Program to use or not to use the

procedures in this section is not subject to judicial review; however, to the Program
of both the Land Use Policy Commissioners and the FHBC

will obtain the approval

prior to making any such decision.
2) Whenever

the Program

Manager

enters into an agreement

under this WMA with any

potentially responsible party with respect to an action under this WMA, the Program
Manager

shall

such party.
Program

issue

an order

or enter into a decree setting forth the obligations of

The tribal court may enforce such order or decree.

Manager

may

Court for the district

request

the Chairman

to petition

In addition, the

the United

States

District

or threatened release occurs to enforce such

in which the release

order or decree.

3) Any agreement for the conduct of an investigation or response action under this
section

shall provide

that the party reimburses

by the Program Manager under,
arrangement or agreement.
terms and conditions
may

contract

overseeing

with

or in connection with, the oversight contract,

Reimbursement of oversight costs shall be under such

as the Program
or

and reviewing

the WMA Fund for any cost incurred

arrange

Manager

for

the data,

a

may prescribe.

qualified

documents,

person

responsible

to

The Program
assist

the

party conduct,

Manager

Program
progress

in

of

the response action, and other related matters of such investigation or response action.
4) In no event

shall

a potentially

responsible

liability, receive preferential treatment,
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party

be subject

to a lesser

standard

of

or in any other way, whether direct or

indirect, benefit from any such arrangement as a response action contractor, or as a
person hired or retained by such a response action contractor, with respect to the
release or site in question.

The Program Manager shall give primary attention to

those releases which the Program Manager deems may present a public health threat.
5) If, as part of any agreement, the Program Manager will be carrying out any action and
the parties will be paying amounts to the Program, the Program Manager may,
notwithstanding any other provision of law, retain and use such amounts for purposes
of carrying out the agreement.
6)

The

Program

Manager

need

not

make

any

finding

regarding

an

imminent

and

substantial endangerment to the public health or the environment in connection with
any such agreement.

B)

Special

notice procedures.

1) Notice.
under

Whenever the Program Manager determines that a period of negotiation

this

subsection

would

facilitate

an

agreement

with

potentially

responsible

parties for taking response action and would expedite remedial action, the Program
Manager

shall

so

notify

all

such

known

parties

and

shall

provide

them

with

information concerning each ofthe following:
a) Names

and

of potentially responsible

addresses

parties,

to the extent

such

information is available;
b) Volume and nature of waste contributed by each potentially responsible party
identified at the site, to the extent that such information is available; and
c) Ranking by volume of the waste at the site, to the extent such information is
available.
The Program Manager may make the information referred to in this paragraph available
in advance of notice under this paragraph upon the request of a potentially responsible
party

in

Manager.

accordance

with

procedures

and

guidance

to be

developed

by

the

Program

Provisions under Tribal law regarding protection of confidential information

apply to information

provided

under this paragraph.

Disclosure

of information generated

by the Program Manager under this section is subject to other privileges or protections
provided by law including, but not limited to, those applicable to attorney work product.
Nothing contained in this paragraph or in other provisions of this subchapter shall be
construed,

interpreted,

or applied to diminish

the required

disclosure

of information under

other provisions ofthis WMA.
2) Negotiation.

a) Proposals.
subsection

Persons receiving notice and information under paragraph ( 1) of this
with

respect

to

action

for

imminent

and

substantial

endangerment

pursuant to § 803 ofthis WMA shall have 60 days from the date of receipt of such
notice

to make

a proposal

to the Program

Manager

for undertaking

or financing

the action to abate the imminent and substantial endangerment. Persons receiving
notice

and

information

under

paragraph (

1)

of this

subsection

with

respect

to

action under response authorities of this WMA shall have 60 days from the
postmark
undertaking
b) Additional

of such notice to make a proposal to the Program Manager for
or financing
parties.

the response

action under' 605 ofthis WMA.

If another potentially responsible party is identified during

the negotiation period or after an agreement has been entered into under this
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subsection concerning a release or threatened release, the Program Manager may
bring the additional party into the negotiation or enter into a separate agreement
with such party.
3) Preliminary allocation of responsibility.
a) In general.

The Program Manager may develop guidelines for preparing non-

binding preliminary allocations of responsibility.

In developing these guidelines

the Program Manager may include such relevant factors as: volume, toxicity,
mobility,

strength of evidence,

ability to pay,

litigation risks,

public

interest

considerations, precedential value, and inequities and aggravating factors. When it
would expedite settlements under this section and remedial action, the Program
Manager may, after completion ofthe remedial investigation and feasibility study,
provide a non-binding preliminary allocation of responsibility which allocates
percentages of the total cost of response among potentially responsible parties at
the site.
b) Collection of information.

To collect information necessary or appropriate for

performing the allocation under subparagraph ( a) or for otherwise implementing
this section, the Program Manager may by subpoena require the attendance and
testimony of witnesses and the production of reports, papers, documents, answers
to questions, and other information that the Program Manager deems necessary.
Witnesses shall be paid the same fees and mileage as are paid other witnesses in
tribal court.

In the event of failure or refusal of any person to obey any such

subpoena, any Tribal court in which venue is proper shall have jurisdiction to
order such person to comply with such subpoena.

Any failure to obey such an

order of the court is punishable by the court as contempt.
c) Effect.

The non- binding preliminary

allocation

of responsibility

shall not be

admissible as evidence in any proceeding, and no court shall have jurisdiction to
review the non- binding preliminary allocation of responsibility.
preliminary allocation of responsibility

The non- binding

shall not constitute an apportionment

or

other statement on the divisibility of harm or causation.
d) Costs. The potentially responsible parties whose offer is accepted by the Program
Manager shall reimburse the costs incurred by the Program Manager producing
the non-binding preliminary allocation of responsibility.

Where an offer under

this section is not accepted, such costs shall be considered costs of response.
e) Decision to reject offer.
has provided
potentially

Where the Program Manager, in his or her discretion,

a non- binding

responsible

preliminary

parties

have

allocation

made

of responsibility

a substantial

and the

offer providing

for

response to the Program Manager, which he or she rejects, the reasons for the
rejection shall be provided in a written explanation.

The Program Manager's

decision to reject such an offer shall not be subject to judicial review.
4) Failure to propose.

If the Program Manager determines that a good faith proposal

for undertaking or financing action under § 605 of this WMA has not been submitted
within 60 days of the provision of notice pursuant to this subsection, the Program
Manager may take an action against any person under this WMA.
5) Significant threats.

Nothing in this subsection shall limit the Program Manager' s

authority to undertake response or enforcement action regarding a significant threat to
public health or the environment within the negotiation period established by this
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subsection.

C)

Liability and covenants.
1) Liability. Whenever the Program Manager has entered into an agreement under this
section or the voluntary response program under § 606, the liability to the Tribes
under this WMA of each party to the agreement, including any future liability to the
Tribes,

arising

from

the

release

or threatened

release

that

is

the

subject

of the

agreement shall be limited as provided in the agreement pursuant to a covenant not to
sue in accordance with paragraph ( 2) of this subsection.

A covenant not to sue may

provide that future liability to the Tribes of a settling potentially responsible party
under the agreement

may be limited

to the same proportion

as that established

in the

original settlement agreement. Nothing in this section shall limit or otherwise affect
of any court to review in the consent decree process under subsection ( e)

the authority

of this section any covenant not to sue contained in an agreement under this section.
In determining the extent to which the liability of parties to an agreement shall be
limited pursuant to a covenant not to sue, the Program Manager may be guided by the
principle that a more complete covenant not to sue could be provided for a more
permanent remedy undertaken by such parties.
2) Discretionary covenants.

The Program Manager may, in his or her discretion and

after consultation with the tribal general counsel, provide any person with a covenant
not to sue concerning any liability to the Tribes under this WMA, including future
liability, resulting from a release or threatened release addressed by a response action,
whether that action is onsite or offsite, if each ofthe following conditions is met:
a) A covenant not to sue is in the public interest;
b) A covenant not to sue would expedite the response action consistent with the
purposes ofthis WMA;
c) The

person

is in full

compliance

with

a consent

decree

entered

into

under

this

WMA for response to the release or threatened release concerned; and
d) The Program

Manager

has approved

3) Special covenants not to sue.
Manager

is authorized

under

the response

action.

In the case of any person to whom the Program

paragraph (

2) of this subsection to provide a covenant

not to sue, for the portion of investigation or response action which involves either:
a) Transport

federal

and

secure

disposal

disposition

requirements,

of waste at a site meeting tribal and

offsite

where

the Program

Manager

has

rejected

a

proposed response action that does not include such offsite disposition and has
thereafter required offsite disposition; or
b) Treatment of waste so as to destroy, eliminate, or permanently immobilize the
hazardous constituents of such waste, such that, in the judgment of the Program
Manager,

the waste

no longer

public health, welfare,
byproduct

presents

any

current

or future

natural or cultural resources,

of the treatment

or destruction

process

significant

risk to

or the environment,

presents

any significant

no

hazard

to public health, welfare, natural or cultural resources, or the environment, and all
byproducts

are themselves

treated,

destroyed,

or contained

in a manner

which

assures that such byproducts do not present any current or foreseeable future
significant

risk

to public

health,

environment,
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welfare,

natural

or cultural

resources,

or the

the Program Manager shall provide such person with a covenant not to sue with the
respect to future liability to the Tribes under this WMA for a future release or
threatened release from such site.
4) Requirement that action be completed.

A covenant not to sue concerning future

liability to the Shoshone- Bannock Tribes shall not take effect until the Program
Manager certifies that the action which is the subject of the agreement has been
completed in accordance with the requirements of this WMA at the site that is the
subj ect of such covenant.
5) Factors.

In assessing the appropriateness of a covenant not to sue under paragraph

2) and any condition to be included in a covenant not to sue under paragraph ( 2) or
3), the Program Manager may consider whether the covenant or condition is in the
public interest on the basis of such factors as the following:
a) Effectiveness

and reliability

of the remedy,

in light of the other alternative

remedies considered for the site concerned;
b) Nature of the risks remaining at the site;
c) Extent to which performance standards are included in the order or decree;
d) Extent to which the response action provides a complete remedy for the site,
including a reduction in the hazardous nature of the waste,

as well

as the

remediation byproducts at the site;
e) Extent to which the technology used in the response action is demonstrated to be
effective;
f) Whether the WMA Fund or other sources of funding would be available for any
additional remedial actions that might eventually be necessary at the site; and
g) Whether

the responsible

parties

themselves

will

carry

out,

in whole

or in

significant part, the remedial action.
6) Satisfactory performance.

Any covenant not to sue under this subsection shall be

subject to the satisfactory performance by the party concerned of its obligations under
the agreement concerned.
7) Additional condition for future liability.

Except for the portion of the remedial

action which is subject to a covenant not to sue under paragraph ( 3), a covenant not to
sue a person concerning future liability to the Tribes shall include an exception to the
covenant that allows the Program Manager to sue such person concerning future
liability resulting from the release or threatened release that is the subject of the
covenant where such liability arises out of conditions which are unknown at the time
the Program Manager certified under paragraph ( 4) that the investigation or response
action has been completed at the site concerned.
8)

In

extraordinary

circumstances,

the

Program

Manager

may

determine,

after

assessment of relevant factors such as those referred to in paragraph ( 5) and volume,
toxicity, mobility, strength of evidence, ability to pay, litigation risks, public interest
considerations,

precedential value, and inequities and aggravating factors, not to

include the exception referred to in paragraph ( 7) if other terms,

conditions,

or

requirements of the agreement containing the covenant not to sue are sufficient to
provide all reasonable

assurances that public health and the environment

will be

protected from any future releases at or from the site.
9) The Program

Manager

is

authorized

to include

any

provisions

allowing

future

enforcement action under this WMA that in the discretion of the Program Manager
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are necessary and appropriate to assure protection of public health, welfare and the
environment.

D)

Actions Against Other Persons.

If an agreement

has been entered into under this

section, the Program Manager may take any action under this WMA against any person who is
not a party to the agreement, once the period for submitting a proposal under subsection ( B) of
this section has expired.

Nothing

in this section

shall be construed to affect either of the

following:
1) Liability of any person under this WMA with respect to any costs or damages, which
are not included in the agreement; and
2) Authority ofthe Program Manager to maintain an action under this WMA against any
person who is not a party to the agreement.

E)

Consent decrees.
1) Proposed consent decree. Whenever the Program Manager enters into an agreement
under this section with any potentially responsible party with respect to remedial
action under this Act, the agreement shall be entered in tribal court as a proposed
consent decree.
2) Public participation.
a)

Notice of proposed

consent decree.

Before

the proposed

consent

decree

becomes final and the court enters judgment, the Program Manager shall provide
notice to the public of the proposed consent decree by publication in a local
newspaper of general circulation.
b) Opportunity for comment.

The Program Manager shall provide an opportunity

to persons who are not named as parties to the action to comment on the proposed
judgment before its entry by the court as a final judgment.
shall be at least 30 days.

The comment period

The Program Manager shall consider, respond in writing

to, and file with the court, any significant written comments, views, or allegations
relating to the proposed judgment.
withhold

The Program Manager may withdraw or

its consent to the proposed judgment

if the comments,

views,

and

allegations concerning the judgment disclose facts or considerations that indicate
that the proposed judgment is inappropriate, improper, or inadequate.
3) Effect.

The entry of any consent decree under this subsection shall not be construed

as an acknowledgment by the parties that the release or threatened release concerned
constitutes an imminent and substantial endangerment to the public health, welfare or
the environment.
4) Structure.

The Program Manager may fashion a consent decree so that the entering

of such decree

and compliance

with such decree

or with any determination

or

agreement made pursuant to this section shall not be considered an admission of
liability for any purpose.
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CHAPTER 7.
VARIANCES

Section 701.
A)

Variances

Any person desiring a variance from the provisions

of this WMA or the regulations

promulgated pursuant hereto shall file an application with the Program.
copies of the application shall be filed with the Program.

The original and two

The application shall set forth the

following:
1) Detailed description of the requested variance;
2) Need for the variance;
3) Any undue burden( s) that would result from complying with this WMA or the
regulations implementing this WMA;
4) Presence or absence of any undue risk to the public health or environment as a result
of granting the variance; and
5) Any other data or information required by the Program under its regulations.

B)

Unless a hearing is held, as provided below, the Program shall issue a final determination

on the variance application within 90 days of publication of notice of the Program' s intended
decision on the application. Within the 90-day time period, the Program shall:
1) Publish notice of the Program' s intended decision on the variance application in a
local newspaper of general

circulation

and request

any written comments

to its

intended course of action within 30 days of the date of publication;
2) Transmit in writing notice of the Program' s intended decision to each Tribal office
with an interest in the proposed variance;
3) Ifwithin 30 days the Program receives a request for a hearing or if the Program finds,
in its discretion, that a hearing would be in the public interest, the Program shall hold
an informal public hearing with an opportunity to provide written and oral comments,
and shall provide reasonable notice to all interested persons, including the applicant,
of the place, date and time of the hearing;
4) Provide a brief overview of the variance application and receive both written and oral
comments at the hearing regarding the application; and
5) Consider any and all significant comments received, respond to the comments, and
render its final decision within 60 days from the date of the hearing or, if none, from
the close of the public comment period.

C)

Variances and renewals thereof may be granted for the following reasons:
1) There is no practicable means known or available for the adequate control of the
pollution involved;
2) Compliance with the particular requirement( s) from which a variance is sought will
necessitate the taking of measures that, because of their cost, must be spread over a
considerable period of time.
timetable

for implementing

A variance granted for this reason shall prescribe a
the necessary

steps to ensure compliance

under this

WMA and its regulations; or
3) To relieve or prevent hardship of a kind other than those provided for in paragraphs
1) and ( 2).
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D)

Variances and renewals thereof may be granted only if they are consistent with Program

regulations pertaining to such variances, and shall each be limited to a period of 24 months.

E)

No variance shall be granted from any provision or requirement concerning discharges of

waste into waters of the Reservation or that would result in the provision or requirement being
less stringent than a federal requirement.

F)

The Program may require by rule a processing fee as part of the application for a variance

and may prescribe such time limits and other conditions to the granting ofvariance( s) as deemed
appropriate.
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CHAPTER 8.
ENFORCEMENT

Section 801.
A)

Inspections

As part of its enforcement and programmatic duties, the Program shall have the authority

to:
1) Enter at reasonable times any establishment or other place where wastes have been
generated, stored, treated, or disposed;
2) Inspect

and obtain

samples

from

any permittee

of any wastes

that have

been

generated, stored, treated, or disposed of, and samples of any containers or labeling of
such wastes;
3) Request and receive information relating to waste being generated, stored, treated, or
disposed of, including the right to copy all records relating to such wastes; and
4) Thoroughly inspect each facility located within the Reservation every 2 years and
prepare a written inspection report.

B)

The Program shall maintain, in an organized and professional manner, any material, data,

and information collected during its site inspections as official records of the Tribes.

C)

The Program shall commence and complete such inspection activities within a reasonable

amount of time.

D)

These inspection

authorities

apply equally to all facilities,

including

Tribally

owned

facilities.

Section 802.
A)

The

Administrative Orders
Program

may

issue

an

administrative

compliance

order

when

the

Program

determines that any person( s) has violated or is in violation of any provision of this WMA and/ or
its regulations.

The administrative order shall be in writing, state the factual and legal basis for

the finding of violation, and be served on the person( s) named in the order by

B)

u.s.

certified mail.

The administrative orders may contain a civil penalty for the violations at issue, require

compliance within a specified time period, impose stipulated penalties for future violations, and
provide for the suspension or revocation of a permit or certificate.

C)

The administrative order shall become final unless within 30 days the person( s) charged

requests a hearing. In such instance, the Program shall refer the matter to the LUPC, which shall
hold a hearing within 30 days from the date of the request for hearing.
the hearing

pursuant to the procedures

Administrative
only.

set forth

in §§

The LUPC shall conduct

11- 16 of the

Shoshone- Bannock

Procedures Act, which Act shall apply to this WMA for this limited purpose

The LUPC shall issue a decision within 120 days from the date of the hearing.

decision of the LUPC shall be final for purposes ofjudicial review under § 902.
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The

D)

Failure to comply with an administrative

compliance order shall constitute a violation

itself and shall warrant further civil penalties for each day the failure to comply continues and/or
suspension or revocation of a permit or siting certificate.

E)

Any civil penalty imposed under an administrative order shall not exceed $ 5,000.00 per

day per violation.

Each day that a violation continues or the failure to comply continues shall

constitute a separate violation.

The Program shall consider the following factors in determining

the amount of a civil penalty:
1) Seriousness of the violation;
2) History of past violations;
3) Good faith efforts to comply with this WMA;
4) Voluntary and complete disclosure by the violator ofthe violation on a timely basis;
5) Whether the violation was intentional, reckless, or negligent;
6) Impact upon or threat to public health or the environment; and
7) Economic benefit realized by the violator from non- compliance.

Section 803.
A)

Judicial Enforcement.

Jurisdiction.

The Tribal Court shall have original jurisdiction to hear and adjudicate

claims brought on the Tribes'
regulations,

behalf asserting non-compliance with this WMA and/or its

and shall have the authority to grant appropriate relief, including civil penalties

and/or temporary or permanent injunctive relief, in accordance with the limitations set forth
herein.

B)

Civil judicial actions.

When the Program determines that a person has violated or is in

violation of this WMA and/ or its regulations,

the Tribal

Attorney' s Office

shall have the

authority to commence a civil action on behalf of the Tribes in the Tribal Court for appropriate
relief, including civil penalties and/or temporary and permanent injunctive relief.

C)

Abatement actions. Upon receipt of evidence that the past or present handling, storage,

treatment or disposal of any waste may present an imminent and substantial endangerment to
health or welfare, natural or cultural resources,
threatened

release

may

present

such

or the environment,

endangerment,

the Program

or that any actual or

may

request

the

Tribal

Attorney' s Office to bring suit on behalf of the Tribes in the Tribal Court against any person
including any past or present generator, or past or present owner or operator of a treatment,
storage, or disposal facility) who has contributed or who is contributing
storage, treatment,
treatment,

disposal,

or disposal,

or release,

to such handling,

to restrain such person from such handling,

storage,

to order such person to take such other action as may be necessary,

including action to abate such danger or threat, or both. The Program may take other action
including, but not limited to, issuing orders as may be necessary to protect public health and the
environment.

Any person who fails to comply with such orders may be subject to civil penalties

for each day in which such violation occurs or such failure to comply continues.

Upon receipt of

information that there is waste or a release or threatened release presenting an imminent and
substantial endangerment to human health, natural or cultural resources, or the environment, the
Program shall provide immediate written notice to appropriate tribal government
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offices and

shall require that such notice be posted at the site where the wastes are located or, if practicable,
where the release or threatened release is occurring.

D)

Civil penalties:
1) In any civil judicial action, a defendant( s) may be subj ect to civil penalties not to
exceed $ 27,500.00 per day per violation.

Each day that a violation continues or the

failure to comply continues shall constitute a separate violation.
2) The Tribal Court shall consider the following factors in determining the amount ofthe
civil penalty:

a)

Seriousness ofthe violation;

b)

History

c)

Good faith efforts to comply with this WMA;

d)

Voluntary

of past violations;

and

complete

disclosure

by the violator

of the violation in a timely

basis;
e)

E)

Whether the violation was intentional, reckless, or negligent;

f)

Impact upon or threat to public health or the environment;

g)

Economic benefit realized by the violator from non-compliance; and

h)

Recommendation ofthe program.

Criminal Judicial Actions.
1) Any person who knowingly:
a) Transports or causes to be transported wastes identified or listed under this WMA
without complying with §209;
b) Treats, stores, or disposes of any waste without a permit or certificate or in
knowing

violation

of any material condition or requirement of such permit or

certificate;
c) Omits

material

representation

in

information
any

or

makes

application,

label,

any

false

manifest,

material
record,

statement
report,

or

permit,

certificate, or other document maintained for purposes of compliance;
d) Transports without a manifest, or causes to be transported without a manifest, any
waste required to be accompanied by a manifest;
e) Generates, stores, treats, transports, disposes of, or otherwise handles any waste
and knowingly destroys, alters, conceals, or fails to file any record, application,
manifest, report or other document required to be maintained or filed for purposes
of compliance;
f) Stores, treats, disposes, or otherwise handles any waste in knowing violation of
any material condition or requirement of any applicable provisions of this WMA
or its regulations,
shall,

upon conviction,

be subject

to a fine and imprisonment

in accordance

with the

of, or otherwise

handles

provisions set forth below.
2) Any person who knowingly

transports,

treats,

stores,

disposes

waste in violation of paragraph ( 1)(a)-( f) above who knows at the time that he thereby
places

another

person

in imminent

danger

of death or serious bodily injury, shall, upon

conviction, be subject to a fine and imprisonment in accordance with the provisions set
forth below.

Serious bodily injury means bodily injury that involves a substantial risk of

death; unconsciousness; extreme physical pain; protracted and obvious disfigurement; or
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protracted loss or impairment

of the function

of a bodily member,

organ, or mental

faculty.
3) The Program shall refer any criminal case involving Indian defendant( s) to the Tribes'
Prosecutor' s Office for further investigation and prosecution.

The Program shall refer

any criminal cases involving non- Indian defendants to appropriate federal authorities.
4) The Tribal Court shall have criminal jurisdiction over Indians to impose for anyone
offense any penalty or punishment not to exceed $ 5,000.00 and/ or 1 year imprisonment,
or both.
5) Criminal conviction under this section shall not bar criminal convictions for the same
offense( s) under state or federal law.
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CHAPTER 9
RULEMAKING AND JUDICIAL REVIEW

Section 901.
A)

Rulemaking

Public notice. The Program shall invite and consider comments on proposed regulations

from any interested or affected persons and organizations.

The Program shall provide no fewer

than 30 days notice of proposed regulations by publishing such notice in a local newspaper of
general circulation on the Reservation.

The notice shall include reference to the authority under

which the rule is proposed; an explanation of the substance of the proposed rule, including a
description of the subjects and issues involved; the location where the draft regulations may be
obtained and reviewed; places where copying facilities are available at reasonable cost to the
public; and contact information and a deadline for submitting written comments.

B)

Public comments and hearing. All comments received on a timely basis shall be made

available for public inspection.

The Program will hold an informal public hearing on a proposed

regulation if specifically requested or if the Program determines, in its discretion, that holding a
hearing would be in the public interest. At the hearing the Program will provide a brief overview
of the proposed regulations and will receive both written and oral comments.

The Program will

consider any significant written and oral comments received during the public comment period
prior to issuing a final rule and will provide a written response to those comments.

C)

Promulgation of rule.

A rule shall become effective immediately

approval of the FHBC, unless a different date is provided in the regulation.

after review and
The Program shall

publish notice of the final rule in the Sho- Ban News.

D)

Administrative record.

proceedings

The Program shall maintain an administrative

and the FHBC' s proceedings

on the proposed rule,

record of its

including the comments,

response to comments, and any other documents on which the Program relied in proposing the
rule.

Section 902.
A)

Judicial Review

Any aggrieved person seeking to challenge:
1) A final regulation promulgated under this WMA;
2) A final determination by the Program regarding the issuance, denial, modification,
revocation, suspension, or transfer of any permit, certificate, or variance under the
provisions of this WMA;
3) The Program' s failure to act on any non-discretionary matters described in paragraphs
1-2 above; or
4) A final decision made by the LUPC after a hearing pursuant to § 802(C);
is entitled to judicial review in Tribal Court.

B)

In order to be " aggrieved," the person seeking judicial review must suffer an injury in

fact, actual or threatened, caused by the challenged action.
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C)

The aggrieved person must file a petition for review with the Tribal Court within 30 days

from the date the Program or the LUPC issued its decision ( and not the effective date of the
decision) or the date on which the Program was supposed to have acted.

Copies of the petition

shall be served on the Program, the LUPC, the Tribal Attorneys Office, and all parties of record
by certified mail, return receipt requested.

D)

The petitioner may assert only such objections or claims as the petitioner raised with

reasonable specificity in the prior proceeding, such as in comments made on a rulemaking or in a
permit proceeding.
E)

If the aggrieved person does not file a timely petition for review or, in the case of an

order issued under § 802, did not exhaust administrative remedies by requesting a hearing, the
aggrieved person waives any right to seek judicial review.

F)

The commencement of proceedings for judicial review shall not stay enforcement of the

action under review unless the Tribal Court rules otherwise.

G)

Within 30 days after receipt of the petition, unless the time is extended by the Tribal

Court, the Program or the LUPC, as the case may be, shall submit a certified copy of the
administrative record to the Court.

H)

Any judicial appeal under this section shall not be part of an administrative or judicial

enforcement action.

I)

The

Tribal

Court

shall

decide

all

issues

properly

before

it

on

administrative record and the legal briefs and oral arguments of the parties.
in an appeal under this Section shall be limited to injunctive relief.
be awarded.

The Tribal Court may affirm, reverse,

LUPC' s action,

modify,

the

basis

of the

Any relief awarded

No monetary damages shall

or vacate the Program' s or the

as the case may be, in whole or in part, or remand the matter for further

proceedings, upon a determination that substantial rights of the petitioner have been violated
because the action was:
1)

contrary to the Tribal Constitution or applicable law;

2)

not within the Program' s or the LUPC' s lawful authority or jurisdiction;

3)

clearly erroneous in light of the entire record; or

4)

arbitrary or capricious.
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CHAPTER 10.
EFFECTIVE DATE, SEVERABILITY, AMENDMENTS

Section 1001. Effective Date
This WMA shall take effect ten days

after presentation

to the Bureau

of Indian

Affairs

Superintendent, pursuant to the provisions of Art. VI,§ 1(1) and 2 of the Constitution and Bylaws
for the Tribes of the Fort Hall Reservation,

except that if the Superintendent

disapproves this

WMA within ten days of presentation the WMA will not take effect unless it is approved by the
Secretary of Interior within 90 days of its enactment.

Section 1002. Severability.
It is hereby declared that the provisions of this WMA are severable, and if any provision of this
WMA shall be declared unconstitutional or otherwise invalid by final judgment or decree of any
court of competent jurisdiction, such invalidity shall not affect any of the remaining provisions
of this WMA and the application of such provisions to other persons or circumstances

shall

remain valid.

Section 1003. Resolutions and Ordinances Repealed.
Any resolutions,

ordinances

or regulations

of the FHBC that conflict in any way with the

provisions of this WMA are hereby repealed to the extent that they are inconsistent with, conflict
with, or are contrary to, the provisions of this WMA.

Those

resolutions,

ordinances

or

regulations that do not conflict shall remain in effect.

Section

1004.

Amendments.

This WMA may be amended only by official action of the FHBC.

Section 1005. Preservation of Rights.
It is the purpose of this WMA to provide additional and cumulative remedies to those existing
under common or statutory laws to prevent, abate, remove, remediate, and monitor releases and
threatened releases.

Nothing contained in this WMA shall be construed to abridge or alter rights

of action or remedies in equity under common law or statutory law, nor shall any provisions of
this part or any act done by virtue thereof be construed as preventing the Tribes or individuals
from the exercise of their rights under common law or statutory law to suppress nuisances or to
abate pollution or contamination.

Section 1006. Statute of Limitations for Penalty Claims.
Any action, suit, or proceeding

for the enforcement

of any civil fines, penalty or forfeiture,

pecuniary or otherwise, taken pursuant to this WMA shall not be entertained unless commenced
within five years from the date when the claim first accrued.

This statute of limitations does not

apply to any cleanup actions taken pursuant to Chapter 6 of this WMA.
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